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To Ti: PUBLIC. 


a" 2 


Tx Treatiſes are already before the public on 
the ſubject of the ſollowing ſheets : Without at- 
tempting to appretiate the reſpective merits of theſe 
performances, or to compare them particularly with 
his own, the author of the preſent publication feels 
it neceſſary to obſerve, that the plan of his work dif. 
fers very materially from either of the others. He has 
endeavoured to produce a compoſition, which, without 
diſguſting the profeſſional reader, may be eaſily com- 
prehended by men of buſineſs, and ſerve as an ele- 
mentary treatiſe to the ſtudent. In executing this plan, 
he has given, under each diviſion, an hiſtorical de- 
duction of the opinions which have been held on the 
point immediately under diſcuſſton, and concluded 
with the law as ſettled by the lateſt deciſions, where, © 
in fact, it has been ſettled, Where the point remains 
ſtill in doubt, he has ſtated the arguments on both 
ſides of the queſtion, How far he has ſucceeded in 
the execution, the public only can decide. 


NM. 4, Hare Court, Temple, 
(A, 1790, 
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CHAPTER WHY 


f the Origin and* Nature of Billa or Excuanos and 
| PROMIOIORY' Nor, n 


\ de infancy of mankidd, dabtrociiandon the imple 
mode of exchanging one commodity for another,. by a 
paative eſtimation of their reſpeRive values, dictated by 
immediate wants of the parties to the exchange. But when 
occupation of a merchant became a diſtin profeſſion, proi- 
1 of a more diſtant gain introduced a more exact appretia- 
of the value of the ſeveral articles; and a common ſtandard, 
kr the denomination of money, to which every thing elſe 
| be referred as its meaſure, appears to have been 
d at a very early period in the hiſtory of mankind.— Genefls. 
probable, from the low ſtate of navigation and commerce 
ancient world, that the only improvement, till long 
the ſubverſion of the Roman empire, was the reduction 
rude pieces of antiquity. to a more commodious form, 
tte landtion of the Rate. It was reſerved for an oppreſſod 
e conſidered as the outcaſts of mankind, in an unenk 
ed age, urged by the neceſſity of their ſituation, to in- | 
Are” if not to give birth to a method, 
by 


\ Monteſ- 
quieu, l. 21 
c. 16. 


nov uſually remitted from one country to another: They 
ties to them are generally four, two at the place wheret 


Beawes, 
450. 


1 Salk, _ 
6 Mod 
Per Holt, 


-B, with an order that the money be paid to him by D. 


NATURE, &c. OF BILLS OF EXCHANGE, 


by which the merchants, of regions the moſt remote from 
other, could convey the means of procuring the value of the 
commodities, without the inconveniency of tranſporting y 
and ſilver.— About the middle, or towards the end of the 
teenth century, the Jews, driven by the exactions of the Prine 
from England and France, took refuge in Lombardy, u 
from thence gave to merchant ſtrangers and travellers 
cret letters on thoſe to whom they had entruſted their eit 
in the former countries; who honourably diſcharged t 
truſt repoſed in them, by complying with the orders ct 
tained in the Jetters, —In the courſe of time theſe let 
received a fixed form, and had conferred on them 
name of Bills of Exchange, 

IT is by means of theſe bills of exchange, that money 


bill is drawn, and two at the place of payment ; as where 
a merchant at Amſterdam, owes money to'B, a merchant 
London, inſtead of ſending the money in ſpecie to B. he 
plies to C, another merchant at Amſterdam, to whom! 
fourth perſon, reſiding in London, is indebted to an eq 
amount; A pays to C the money in queſtion, and rece! 
from him a bill directed to D to pay the amount to Bc 
any one appointed by him, who ſends. it to his-correſpont 


Bur it frequently happens, that only three perſons arec 
cerned, as where A, reſiding at Amſterdam, and willi 
remit money to B at London, 'for goods bought of him, 
having C, a debtor alſo at London, addreſſes his bill to the 
ter, deſiring him to pay the ſum mentioned to , or to bis 
der, to whom he then ſends jt by letter. 

Ox if I be at Exeter, and intending to go to London 
wanting money, take it up of a friend at Exeter, and: 
him bills drawn on myſelf, yoke to whomſoever be 
appoint in London. 

TeERE may alſo be only two parties conceme i 
formation of a bill, as where the perſon making it d 
another to pay to himſelf gr to his order. 


AND PROMMIS9O0RY NOTES, / Wo 


A Bill of Exchange therefore may be-defined, to be an —_— a 
1 letter of requeſt, addreſſed by one perſon to a ſecond, — 
ing him to pay a ſum of money to a third, or to any 

. w whom that third perſon . or 

muy de payble to bearer... | 

Tux perſon who makes the bill is called the drawer ; he, 

whom it is addreſſed, the drawee; and if he undertake 

pay the amount, he is then called the acceptor. The 

ron to whom it is ordered to be paid, is called the payee, 

4 if he appoint another to receive the money, that other is 

ed the indorſee, as the payee is with reſpect to him the in- 

er; and any one who happens for the time to be in poſ- 

on of the bill, is called the holder of it. K | 

Tas time at which the payment is limited to be made is 

rious, according to the circumſtances of the parties, and 

| diſtance of their reſpective refidences. Sometimes the mo- 

is made payable-at ght, ſometimes at ſo many days - 

fight; at other times, at à certain diſtance from the date. 

ce is the time of ane, two, or three months after the vUnnce· 
te of the bill, according to the cuſtom of the places between 

ich the exchanges run. Double or treble uſance, is dou- 

ei or treble the uſual time, and half uſance is half the time. 
Viaxce between London and any part of France, is 30 

after date. | 

B:TWEEN London and the following places, Hamburg, 

ce nſterdam, Rotterdam, Middleburg, Antwerp, Brabant, 


0 land, and Flanders, —is one ealendar month after the date 
m de dill. | 


DrrwzEN London and Spain and Portugal, two calendar 
paths, 

drrwezx London and Genoa, Leghorn, Milan, Venice, 
| Rome, three calendar months. 

Taz ufance of Amſterdam, on Italy, Spain, and rams 
two months, | 
Ox France, Flanders, Brabant, and on any place in Hol- 
Nor unn is one e month. 


Rb 0 


NATURE, &c, or B1LLS OF EXCHANGY, - 


On Frankfort, Nuremberg, Vienna, and other plate 
Germany, on Hamburg and Breſlau, 14 days ann 
uſance a8 days, and half uſance 7. WW | 

Hr uſance, hon the whe + as cath he 
15 days, notwithſtanding the nn. in te hgh 
months. 
Wars the time, after the 4 of which Fer 
made payable, is limited by months, it muſt be compute} 
calendar, not lunar months: Thus, on a bill dated the fi 
January, and payable at one month after date, the monk 
pires on the firſt of Februar). 
O this account it is aid in forme boaks, ; at where 
bill i is dated the laſt day of a month, ſome difficulty may ai 
from the manner in which, that laſt. day is expreſſed, on x 
count of the inequality in the length of the months; Thu 
caſes of bills payable one month after date, Eee 
fimply the laſt day, and the number of the day be not ex 
" it is ſaid the month expires the laſt day of the ſucc 
month; as if it bear date the I/ day of February, tet ut 
does not expire till the 3iſt of March; but if the nun 
the day be expreſſed, the month expires on the day con 
ponding in number to the date: as if the date be the 28th 
February, the time expires on the 28th of March,—Ont 
ſame principle it would ſeem, where the date is the if 
March, the time will not expire till the firſt of May, 
where it is the 4g day of March, i it expires the zoth of Apt 
Bur this difliculty can hardly ever occur in practice, 

is apprehended, the inſtances of bills dated the lgf day c 
month are very rare; and where one month is longer it 
the ſucceeding one, it is a rule not to go, in the computati 
into a third: Thus, on a bill dated the 28th, 2gth, 30th 
31ſt of January, and payable one month after date, the t 
expires on the 28th of February in common years, 4 
the three latter caſes in leap-year, on the 29th. VLr 
Fux general rule of law is, that when computation i 
be made from an act done, the day in whjch the act is a 
muſt be included ; becauſe the law, unleſs to prevent u 
or inconvenience, admitting no fraction of a day, the F 
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| to the firſt moment of the day, and is conſidered as done 

en, But when the computation is to be'/ the day it- 

| - the natural conſtruRtion of the words imparts that the 

i muſt be excluded : Thus where # leaſe la made to com? Claytcn's 

fron the day of the date, the day is excluded, and it 236... 

hs ha next day, but: if it be to commence from the af. 308, 310. 

b the ay i is included. With reſpect to Bills of Exchange, 

ever, the caſe is different: The cuſtom of merchants, B. late v. 

ich makes part of the hw of the land; being, that where a . 

l | is payable at ſo many days after ſight, or from the date, "Jl 

ang of . preſentment or of the date is excluded. Thus, v. y. Sayer. 
re 2 bill, payable 10.days after ſight, is preſented on the a 

ty of a month, the ten days expire on the eleventh; 

ere it is dated the firſt, and payable 20 days after date, theſe 

dite on the 21ſt, Where there is no date, and the pay- 

nt is directed to be made, ſo many dapv q date; the 

eis taken to be the day on which it iſſued. 

Tas vernal ' equittox, /as the year was redißed by Julius Old & New 

far, happened to fall, in the year 325, on the 2 iſt of Style 

\: But from cauſes which it is foreign to the purpoſe of 

n treatiſe to explain, in 1592, the equinox having changed 

n the 21ſt to the 11th of March, Pope Gregory XIII, 

d ten days to be taken out of the calendar, and the 11th 

of March to be reckoned as the 21ſt, © This edit was 

y obeyed by the nations who acknowledged his au- 

ty, dut moſt of the proteſtant countries continued the 

er method of reckoning their time, and from hence aroſe 

different modes of computation, which now obtain in 

re under the denominations of Old and New Style. 

e the days of Gregory, the equinox has receded one day, 

ut there are eleven days of difference between Old and 

v Style, or, in other words, the firſt day of any month, 

ding to the old ſtyle, is the 12th according to the new. 

hr ſtyle now prevails in Muſcovy, Denmark, Holſtein, 

Wurg, Utrecht, Gueldres, Eaſt Frieſland, Geneva, and 

the Proteſtant principalities in Germany, and the Can» 


Nzw 


6 NATURE, &c. o ALS or BXOHANGL, 


Na w ſtyle, in all the dominions ſubjeR to the Cm 

Great Britaln, in Amſterdam, Rotterdam, Leyden, Hu 
Middleburg, Ghent, Bruſſels, Brabant, and in all the \ 

. ._ therlande except Utrecht and Gueldres 3 and ia Fun 
Spain, Portugal, Italy, Hungary, Poland, and * 

| de deer and — 


yy un R bill payable at 2 bertuln From ban th 
bs drawn at's place uſing one ſtyle, and remitted to 1 
uſing the other, the time is to be computed according 1 
ſtyle of the place at which it was drawn. Thus, on 4 
payable the firſt of March old ſtyle, and payable heres 
month after date, the month is to be reckoned from the 
of March, becauſe that day, according to the new ſtyle, « 
reſponds to the firſt according to the o1d®, e. 
Somrtuss the drawer of a bill makes the date both 
cording to the ald and new ſtyle, writing the one above 
| „ tr <tr tes 
| | » March 28 
| Ku; 429 * April 3$ 
| .  Wanks: à bill is payable at a time after ſight, ter 
| | no difficulty ; the time muſt evidently be computed acc 
| to the ſtyle of the place where it is payable, 
| Days of A cuſtom has obtained among merchants, that a-perſoa 
Grace. hom a bill is addreſſed, ſhall be allowed a little time forp 
ment, beyond the term mentioned in the bill, called day 
grace. But the number of theſe days varies, -accordin 
the cuſtom of different places. A 
GREAT BRITAIN, Ireland, Bergamo, and Vieara ü * 
days. 
FRANKFORT, out of the time of the fair, four days, 
Lz1psicx, Naumburg, and Augſburg, five days. 


! 
| 
| 
| 
' 
' 
N 


- ® Beawes, in his Lex Mercatoria, page 484, feft.'agr, ſays; thit 
- payable on a certain day, is due on the day mentioned, According 


ſtyle of the place on which it is drawn, r +6 8A 
and nature of the thing,. 
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yiwiet, Amſterdam, Rotterdam, Middleburg, — 
logy Breſſau, Nuremburg, aud. Portugal, ſux days. 
Daxrziek, Koningſbergy and France, ten days, 
Haun and Stockholm, twelve days. 

Virus eight, Spain 14, Rome 13, and Genoa 30 day. 
Look, Milan, and ſome ather places in Italy,. no fixed 
mber, 

Jranare and holy-days um Included in the reſpite days at 
Naples, Amſterdam, Rotterdam, Antwerp, Mid- 
= Dantzick, Koningſberg, and Francez but not at 
lenice, Cologn, Breſlau, and Nuremburg, At Hamburg, 
| day on which the bill. falls R 
e, but it is not ſo elſewhere, 

ly England, x. the ef nfoche: thee dave: hengem: bo bat 
day, the bill is to be paid an Saturday. 

Bur bills payable at ſight, are to be paid without any days 
grace, 


"ng piece of paper, about three inches broad. Their ſtyle 


granted for the ſame ſum; or according ta the time of pay · 
ent, or the place of payment, (though the latter be ſeldom 
entioned) as at his own houſe, at the houſe af A. B. &. 


in Engliſh money, French money, &c. or according to the 
ferent kinds of value received for them; for though bills in 
iin bear only value received in general, yet bills. drawn in 
ker countries uſually particularize whether the value was 
en in money, goods, or hills, or according to the number 
perſons concerned in the bill; for bills may be drawn by 
upon, and payable to, not only ſingle perſons, but alſo 
rlons in company or co-partnerſhipz or according as the 
on on whom it is drawn is to expect further direction or 
it from the drawer, and ſo run thus, as per advice from your 
wie ſervant ; or thus, as per advice from A. B. or with- 
t ſurther advice, 

b1LLs of Exchange are diſtinguiſhed by the appellations of 
"gr and inland bills; the firſt being thoſe which paſs from 
B4 one 


It 


hue of Lachonhe enki be mitem ia ©. fair hand, on a Form 


cording to the ſpecies in which payment is to be made, 


of 
— of EA 
chan 
—2 


inits of ſeveral variations, according as one or more bills 484. 


Mich, 
2 Anne. 
6 Mod, 29. 


Tun. different ſtatutes, ſet them on nearly the ſame footing 


one country to another, and the latter ſuch-as 


ght in the one caſe as in the other. But in this count 


the different parts of the kingdom, gold and ſilver could 
cConveyed with greater ſafety ; it appears that this mode of 
gociation was introduced at a very late period, for Li 


"OE 
. # 
LO CAL. 
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parties reſiding in the /ams country, The univeril ey 
of merchants had eſtabliſhed a ſyſtem of euſtoms rel 
to foreign bills, which was e * Gelbe 
commercial ſtate, 
- THOUGH the object of Bills of Rane 0 
the medium of remittance between different countrie, ye 
Italy, Germany, and France, where the trading cities, the 
[included within the limits of an extended government, we 
in effect under the diſtinct juriſdiction of ſovereigns indepe: 
dent of one another, the merchants of different cities of t 
ſame country very ſoon adopted them in their mutual tau 
actions, and they were in every reſpect conſidered in the fan 


which was united under one firm government, where, in 
infancy of commerce, the tranſactions of one trading tc 
with another were of but little importance; and where fre 
the better regulated police and eaſier communication betwee 


Chief Juſtice Holt is reported to have ſaid, that he remet 
bered when actions on inland bills of exchange firſt began, 
that inland bills themſelves cannot. be ſuppoſed to have 
very frequent before the reign of Charles the Second: A 
when they were introduced, they were not regarded with! 
ſame favour as fareign bills, differing in ſome oireumſt 
of which notice will be taken in a ſubſequent part ofthis tr 
tiſe. At length, however, the legiſlature, ſenſible of the 
vantage ariſing to trade from this mode of payment, by 


foreign ones, ſo that what was the law and cuſtom of n 
chants with reſpect to the one, is now, in moſt reſpocli, 
eſtabliſhed law of the country with reſpect to the other, 

THERE le, however, one circumſtance'in which they: 
fer with reſpe& to pratice : Inland bills are generally f 
there being only one of the ſame tenor and date, wheres 
rolgn bills are uſually in ſets, . of three bills of 
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ame tenor and date, a method adopted by way of precaution 

to guard againſt the riſk of miſcarriage. 0 | | 
Tas following precautions are recommended by Drs, LexMeres- | 

i the drawing of a Bill of Exchange, | iſt, That it have its toria. Gt. | 

ite rightly and clearly expreſſed, ally, Thavit Nave the | 

une of the place where it is made. gdly, That the ſum de 

preſſed ſo diſtinctly both in words and figures, that no en- 

eptions can be taken againſt jt, -4thly, That the payment 

be ordered and commanded, 5thly, That the time of pay- 

it be not dubiouſly expreſſed, nor ſooner nor later than 

as been agreed on. G6thly, The perſon remitting the bill 

wk particularly obſerve, that the name of the perſon to 

m payment is to be made, be properly ſpelled ; or if it be 

mie to his order, that thoſe words be clearly written. 7thly 

I 8thly, He muſt obſerve whether his own name be there, 

d the value of him be expreſſed · gthly, He muſt obſerve that 

he bill be ſubſcribed. by the | drawer. . 10tbly, The drawer 

uſt principally look to the direction of the bill, that it be, 

e, and directed to the right perſon. 11thly, They muſt; 

oth obſerve, that the place where the payment is to be mada 

and the coin or ſpecie in which the bill is to be paid) be fully 

preſſed in the ſuperſeription or body of the bill z and if the 

nyer, draw upon one not living at the place where the bill 

Intended to be paid, then the remitter muſt obſerve, that us 

| the place where the perſon lives that is to pay, as the 

e where payment is to be made, be expreſſed, 


The following are EXAMPLES of the different kinds 


of BILLS. ' 
No. I, 


an. 18th, 1783. 
"nin, 7 1 Erebanęr for C. 30 Slerl. 
Ar ſight (e of this my only Bill of Exchange) pay to 
. John Rogers, or order, Fifty. Pounds ſterling, value- 
tved of him, and place the ſame to account, as per ad» 
* (or without further advice) from 
9 1, Yamer Yet! SAMURL SKINNER, 


Merchant, in Briflol, 


* This lu not always Inſerted, 
J No, 


NATURE Se. or PILLS or xen Ave, 


| No. II. TIE $ bus Wn 

Landes, the 18th of Fanuary, 49%. l 

ä *» Exchange for ioo Liu. Tami 

- Air fifteen days. after date (or at one two, d. 

. — pay this my firſt Bill ef Exchange, (ſecond u 

third of the fame tenor and date not paid) * | 

Rogers and Co. or order, Ten Thouſand Livres Tou 

value received of hay Fa rs to — 
ann _ 


l | Thorn benen. 
'Te Mr. Henry Kendrick, 10 OO 


Banter, in Paris, 


i 


'-N6. II. 0 
2 Jan. _ 17866. 

| Exchange for 10,000 10 eng 
Ar fiſteen days after date (or at one, two, & 

ufances) pay this my ſecond Bill of Exchange, (the firl 
third of the ſame tenor and date not paid) to Meſſrs, 
Rogers and Co. or order, Ten Thouſand Livres Tourncif 
value received of them, and place the ſame to account, 
per advice from 
Tuomas BENCRAFT, 
To Mr, Henry Kenarich, 
Banker, in Paris. 


— — 


No. II. (J.) 

London, Jan. 18th, 17832. | 
Exchange for 10,000 Liv, Tourm(t 
AT fifteen days after date (or at one, two, 
uſances) pay this my third Bill of Exchange, (the firſt u 
ſecond of the ſame tenor and date not paid) to Meflrs. Jo 
Rogers and Co. or order, Ten Thouſand Livres Tourno 
value received of them, and place the ſame 'to- account 
per advice fiom 


To Mr, Henry Kendrick, 
Banker, in Paris. 


L 


TroMas BENCRATT: ; 
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No. nr. 

anuary iu, r | a 

ain . e « for D. 1000, | 
Ar uſance 3 my firſt of Exchange to Mr. 
lyntio Teſtori, (or 0. the procuration of Mr. Ignatio Tei- 
ri) One Thouſand Ducats Banco, value received of Mr. 
Gregory Laman, and n. re 


from on INS > 


Nicuotas Revs. 
7 Mr. James Robattom, 
Merchant, in Venice. 


69323 — 


Na. IV. 
Lindin, Jan. 18th, 1782, | 
* Exchange for 1600 pero R's, 

Ar thirty days ſight; (or uſance, &c;) pay this my 
rt of Exchange, (ſecond and third as above) to Samuel 
iirfux, Eſquire, or order, One Thouſand Six Hundred 
lil-Reas, value received of ditto, and place it to account, as 
er advice from 


JaReMIAR TOMLINSON, 
7 Me FN. Brown and Black, 
Mirchants, at Liſbon, 


No. V. 
”_w_ Jan, 18th, 1783. 
Exchange for L. 273. 158. fleri. wierd let 
Ar two uſo's and a half, pay this my firſt of Ex- 
hange, (ſecond, c.) to Mr, Joſeph Jacobs, or order, Two 
undred and Seventy=three Pounds Fifteen Shillings ſterl. 
thirty-five ſhillings and ſeven groots per pound ſterling, 


ue received of Mr. James Merryman, and place it to ac- 
unt, as per advice from 


Marchant, at Amſterdam, 


Joux Jonuson. 


No. 


. Origin of 
— 
Notes. 


0 r E. er onde ut his uf ; 


the commercial world at large, that he could not eaſily furil 


NATURE, &c. or BILLS OF .2xTRAKGE, 


No. VI. 
No. 4 enn 32 Septembery; 178g. 
9261. 42 A. — at 35 8h, Tim 


Two ws aſter date of this my firſt af Er as 


Hundred Pounds ſterl. at thirty-five ſhillings: Flemil g 


pound ſterling, value received of him, und paſs * 
1 as per advice from | 


- C 033-5 


To Mr. Peter Par, 

' Merchant, at Anfterdam«- 
No. vii. de 
.! 10. © Londen, Sept 25% 17655 900 
par to me, A. B. grocer, da Base or orden a 
the firſt day of 2 the 2 of Two Hundre 


Rs; 1b. l be 21 . nga del; 

| Your ln ſeryvunt, 

Ke Ain A. B. 

To G. H. . en hom we BN een 
in Wiſtminſler, 


Accepts G. H. a 


As commerce advanced in its progreſs, the multiplicity « 
its concerns required, in many inſtances,” a leſs compli 
mode of payment than by Bills of Exchange. A trade 
whoſe ſituation and. circumſtances. rendered eredit from ti 
merchant or manufacturer who. ſupplied. him with goods, al 
ſolutely neceſſary, might have ſo:limited; a connection wi 


his creditor with a Bill of Exchange on another man; U 
his own reſponſibility might be ſuch, that his ſimple x 


* Tt is uſual when the drawer draws a bill or draft on a banker, « 
a perſon on whom he uſually draws, to number the bill in this munpes 
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payment, reduced to writing for the purpoſe of evidence, 
ohe be accepted with equal confidenee as a bill on another 
nder: Hence it may reaſonably be conjectured, Promiſſory 
ge wer at firſt introduced and the period of their intro-' 
. ͤ AIR Sewers). 
| Queen Anne. 5 
A Promiſſory Note may dend te hank r 
ing to pay a certain ſum of money mentioned in it, to a per- 
anamed, or to his order, or to the bearer at large; and at firſt 
eſe notes were conſidered only is written evidence of a debt; 
it was held that a Promiſſory Note was not aſſignable or in- 
Lrſible over, within the cuſtom of merchants, toany other per- 
in, by him to whom it was made payable; and that if, in act, 
ich a note had been indorſed ar aſſigned over, the perſon to 5 
om it was ſo indorſed or, aſſigned, could not maintain an 
ton within the cuſtom againſt the perſon who firſt drew 
xd ſabſcyibed the note; and that within the ſame cuſtom even 
be perſon to whom it was made payable could not maintain 
action. But at length they were recognized by the le- 
laure, and put on the ſame footing with inland Bills. of 
change, by a ſtatute which enacts, © That from the firſt 
of May, 1705, all notes in writing made and ſigned by f. 
uy perſon or perſons, body politic or corporate, or by 
the ſervant or agent of any corporation, banker, goldſinith, 
merchant, or trader, uſually intruſted by him, her or them, 
vgn ſuch Promiſſory Notes by him, her or them, where- 
dy ſuch perſon or perſons, body politic or corporate, his, 
der or their ſervant or agent as aforeſaid, doth or ſhall pro- 
iſe to pay, to any other perſon or perſons, body politic and 
corporate, his, her or their order, or to bearer, any ſum 
of money mentioned in ſuch note, ſhall be taken and con- 
ſrued to be, by virtue thereof, due and payable to any ſuch 
perſon or perſons, body politic and corporate, to whom the 
kneis made payable ; and alſo every ſuch note ſhall be aſ- 
lgnable or indorſihle over in the ſame manner as Inland Bills 
Exchange; and that the perſon, &c, to whom ſuch 
lun is by ſuch note made payable, may maintain an aRion 
Meth fe, in the fime manner as they might do on an In- 
and 


13 


2 
2 Anne. 


1 ——— — — — 


Vid. r Salk. 
139. a Lend 
Raym. 3 
75s 753% 

blech & 4 
Ann © C 9. 


2 


— 
c. . L. 3. 


NATURE; Se. dr BILLS or N 


© land Bill of Exchange, made or drawn 
<« cuftom of merchants, againſt the perſon or perſans, by 
politic and corporate, vcho or whoſe agent Gnedthe fn.) 
© and that any perſon, &c. to whom ſuch note is indarſed a 
© affigned, or the money therein mentioned, ordered to l 
paid by indorſement thereon, may maintain an ache 
< for ſuch ſum of money, either againſt the perſon, &c. yi, 
< or whoſe agent ſigned ſuch note, ar againſt any of the pet 
4 ſons who indorſed the fame, in like manner. as in cakes 
N06 ox e 21 


to « 


PROMISSORY NOTES are in theſe farms, 
. "ag 
K London, December 15, 178g. 
II promiſe to pay G. F. or bearer, on « 
Ten Pounds, for value received. 
22 5 ä | 5 8. K 


L. 30. 12. 6. 1 4 e | 
London, January 1, 1790. 
Two months after date, we or either of us pr 
miſe to pay to Mr. C. B. and Co. or order, Thirty Poun 
Twelve Shillings and Sixpence, value received, 
; D. E. 
G. K. 


— — 14 3 


| FoRMERLY theſe Notes and Bills were written on 
plain piece of paper unſtamped; but by a late ſtatute, en 
piece of vellum, parchment, or paper, on which Bill 
Notes, falling under certain deſcriptions, ſhall be written, 
groſſed, or printed, ſhall et be ſtamped according to 
directions of that act; and if ſuch Bills or Notes {hall 
written, engroſſed, or printed, before the paper, &c. on wi 
they are written, &c. be ſtamped; or if they be written 
on paper, &c. ſtamped for a lower duty than by that 
directed, they ſhall not be pleaded or given in evideno 
any court, or admitted in ny court to be good or 1 
in law or equity, 


— _  - 
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Yer though the Bill or Note be written before the paper 2 0. in. 
+ ſtamped; it may aſterwardi be ſtamped on payment of © 7. . 7. 
de ſum of C. 10, and then it Aal be admitted as W 

ilable in any court of law ur equity. s 

- Bill of Exchange, Promiſſory Note, or 1 New, 23 G. In. 
ft. or Order, payable on demand, in which the ſum for 8 
nd it is given ſhall not amount to Ten Pounds, ſhall be 

urged with ay voy ter than the — of Three- 

dence. 

Ox all other inland Bills, Promiſſory db or other "PE 

otes not amounting to the ſum of C. 50, ſhall be charged 

luty of Six-pence. 

Wurkk the ſum amounts to C. 50 or upwards, there 

all be charged a duty of One Shilling. 

Bur no foreign Bill of Exchange, Promiſſory Note, or or . x 

ther Note, Draft, or Order, drawn here, ſhall be charged 

jth any kigher ſtamp duty than Six-pence. But every 

wlicate and triplicate of ſuch foreign bill, &c. . ſhall alſo be 

argeable with the like ſtamp duty of Six-pence. 

Fireign Bills drawn abroad, and Nr here, are evidently 

tt ſubject to any duty *. | 

TxesE duties ſhall be paid by the perſon ankiag or giving { 12. 

he Bill or Note. 

BuT no ſtamp-duty ſhall be required on any Draft, Order, 24 G. 111. 
Note, which may legally be given, in which the ſum ex- vl op. 
ſled or made payalle ſhall not amount to Forty Shil- — 


85. 


— — 1 — 2 — 


„ 
— — — — ——— — —  — 
— - - — — - 


Tde Statute 23 G. III. c. 49. f. z. ſays any foreign or inland bill, &c. 
ll be charged with the reſpective duties of fix-pence and one ſhilling ; -- 
tis is evidently repugnant to the proviſo in f. 8. recited in the text: 
alſo evident that this ſ. 2. cannot be conftrued to charge any foreign 
I drawn abroad and payable here with any duty: 1ſt, becauſe the legi- 
by ef ths countrycannet dad the &abjote of any other country: adly, 
e ſ. 18, enacts that the duty ſhall be paid by him who gives the 
. 2 14; requires that the paper, &c. ſhall be ſtamped be- 
the bill is made; 4thly, becauſe by ſtat. 24. G. III. c. 2. f. 1. ape- 
of C. 5 is impoſed on any perſon writing or bring e Bill or Note 
ultamped paper. N 
Anp 


16 
28 


— . —— 


ſum of (. 142,000 by half yearly. gayments. 


leſs they be redeemed within ſix days, to cauſe a (ale tol 


payment of money to the bearer on demand, on any 


Ever perſon, who ſhall write or ſign, or cauſe to | 


XATURS, Kc. OF BILLS OF xeno, 
 Andall Promiſſory and other Notes and Bille iſſuel 


duty, on conſideration of the governors and company q 
ing into the receipt of his Majeſty's Exchequer, the ; 


Naos ſhallany duty be charged-on any draft or onder fs 


or perſon acting as a banker, within, ten miles of the | 1 
of abode of the perſon drawing ſuch draft or order. 

Bur ſuch dtafts of ' orders as ſhall ren 
to the bearer, ſhall be chargeable with the duties in the la 
manner as Bills of Exchange and Promiſſory Notes. 


writtten or ſigned, any Bill of Exchange or tad 
other Note, on any piece of vellum, parchment, or pay 
without the ſame being firſt fly, Hampers fall fork 
pay the ſum of five pounds. 

AND any juſtice of peace reſiding near the hes whe 
the offence is committed, is authoriſed and required, on u 
information exhibited, or complaint made, to ſummon ti 
party accuſed, and the witneſſes on either fide; and on d 
proof made, to give judgment for the penalty, and to iſſue l 
warrant for levying it on the goods of the offender ; and 


made of the goods taken under the warrant, rendering to | 
party the overplus, if any; and if goods cannot be fo 
ſufficient to anſwer the penalty, to commit the offendert 
priſon, there to remain for the ſpace of three months, wi 
ſuch pecuniary penalty ſhall be ſooner paid and ſatisfied: b 
the juſtice may mitigate the penalty as he hall think i 
(reaſonable coſts and charges of the officers and r- 
well in making the diſcovery as in proſecuting, the far 
being always allowed, over and above ſuch jt OR 
as ſuch mitigation do not reduce the penalty to les than 
moiety over and above the ſaid cofts and charges. —Ptovide | 

that any one, who ſhall feel himſelf aggrieved by the Jude 
ment of ſuch juſtice, may, on giving ſecurity to the amo 
of Ta penalty, fogether with ſuch coſts as eh be az 


\ 
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: caſe ſuch judgment ſhall-be affirmed, e 0 next 

eneral quarter ſeſſions for the county, riding, or place, which 

ball happen after fourteen days next after ſuch conviction 

ball have been made, and of which appeal reaſonable notice 

bull be given, who are hereby impowered to ſummon and 

nine witneſſes upon oath, and frnally to hear and deter- 

ine the ame ; and if the judgment be affirmed, the court 
eee the perſon or perſons to pay ſuch coſts occaſioned 

y ſuch appeal, as to them ſhall ſeem meet. 

Axp if any one, being ſummoned to give evidence bebe t. 10, 
e juſtice, ſhall refuſe to appear, (his reaſonable expences 

ing firſt paid or tendered) without a reaſonable excuſe to 
alowed by ſuch juſtice; or appearing, ſhall refuſe to give 

dence, every ſuch perſon ſhall forfeit the ſum of forty 

llings, to be levied in the ſame manner as directed with 

ect to the other penalties, 

23 that complaints on any ** againſt this, or f. 13. 
ter of the former acts relative to the ſame ſubject, be made 

0 a year after the offence committed. 


A „ I. 
o may make a BILL or EXCHANGE or PROMISSORY 
Norx, and be Parties in the Negociation of them. 


BILLS of Exchange having been firſt introduced for vid. Stat. 
convenience of commerce, it was formerly thought that — tor, 
perſon could draw one, or be concerned in the negociation 1585. 

h who was not an actual merchant : but the multiplied Carth. 82. 
$ of ſociety rendering it neceſſary for others, not at Comb: 1 
_ in trade, to adopt the ſame mode of remittance, 123. 4 8b. 
_ lince decided that any perſon capable of binding 59% Lutw. 
at by a contract, may draw or accept a bill of ex- oy 36, 
ge or be in any way engaged in the negociation of it, 226. 

lull be conſidered as a merchant for that purpoſe; and 

it is not neceſſary in a declaration on a' bill, to aver, 

de defendant is a merchant, 


C ON 
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| On the fame principle, ſince the ſtatute of vi ka 
3& 4 Ann, 

& 9, any man, though not a merchant, may be party to a | 
miſſory Note. 
A infant, or one under the age of ewenty-ons, c 
be engaged in trade, and therefore, it being impotGdle u. N 
the fiction or ſuppoſition, of being a merchant, ſhould e 
Carck. 160. tend to him, it has been determined that he cannot be ſu 
on a Bill of Exchange, drawn in the ordinary courſe of buf 
neſs ; and though it does not appear to have ever been g 
preſsly decided that he cannot be ſued on 2 Promiſſory Ne 
yet as the ſame principle extends to the one as to the od 
it is evident he cannot: 
Co. Il. Bur as an infant may contract for neceſſaries, or for 
cducation ſuitable to his rank in life, it may admit of ſ 
doubt whether a Bill of Exchange or Promiſſory Note gi 
by him for either of theſe conſiderations, and expreſſed 
be in the body of them, would not bind him; for though 
be certain that even for #heſe he cannot bind himſef! 
vid. March. bond or other writing with a penalty, yet it has been 
; phy quently determined, that a ſingle bond, that is, one wiil 
Pl.8.& penalty, given by an infant for neceffaries, will bind hi; 
unleſs the circumſtance of the making a Bill of Exchany 
Promiſſory Note, being a mercantile tranſaction, and of 
total incapacity of an infant to be a merchant, be a ſuffc 
reaſon for conſidering any Bill or Note in which an in 
Vid. 1 is concerned as invalid againſt him, there ſeems no re 
Dm why either, really given and expreſſed to be giyen by 
Hug. for neceſlaries, may not be conſidered as equally binding 
a ſingle bond: for if it be faid that the jury mult ing 
whether the articles mentioned as neceſſaries be really 
not, and into the reaſonableneſs of the price, and the of 

may give a leſs ſum than that mentioned in the Bill or N 
it may be anſwered, that theſe objections hold equally a8 
a ſingle bond, at 
AN infant however may certainly ſue on a Bill ot 
for that is for his benefit, 
A MARRIED woman, in general, can bind herſelf 
contract; nor can ſhe, without a ſpecial authorit) 


BILLS OF EXCHANGE, &c, 


ber huſband, except it be for ſuch neceſſaries as are ſuſt- 
ls to his rank: it is therefore clear that a Bill. of Ex- 
nge or Promiſſory Note to which ſhe is u party is of 
vo force. , 
gor there are caſes in which a married woman is con- 
{ as having an exiſtence independent of her huſband, 
u then ſhe may contract and be bound by her contract as 
he were ſingle ; and in ſuch caſes ſhe may, amongſt other 
tracts, certainly be bound ys e 
romilſory Note, 

Theſe caſes are, 
it, WazrE by particular cuſtom in ſome places ſhe is 3 
nitted to trade on her ſeparate zecount z but in this caſe, 2 
be be fued in a-fuperier court, her huſband muſt be joined 
conformity, and he may plead the cuſtom in bar. 
94 WHERE a woman lives apart from her huſband | Song 
ier articles of ſeparation, has a ſeparate maintenance, and h 
i deal receives nei und ie Wen : 
Bur this does not extend to the caſe of a woman eloping — 0a 
n ler huſband, and living apart from him. „ 
y. WHERE the huſband is under a civil diſability of Co. — 2 
ing in the kingdom; as where he is baniſhed, or has ab- 222 4 
ted the realm; or has been tranſported, though but for a — 
m of years; or where the huſband is an alien nm. ID 29 
gout of the kingdom. 
NerTHER can a married woman, except in the foregoing x l- 
s, be the payee or indorſee of a Bill or Note, for ſhe can- 11 
ſue, as ſhe can poſſeſs no property in a capacity diſtinct 
n her huſband, | 
HERE there are two joint-traders, and a bill is drawn on 
h of them, the acceptance of one binds the other, if it 1 
Kern the joint · trade, becauſe they trade for a common Ta. 
it, and therefore where one of them gives credit, it is 173. 
i of them both: but it is otherwiſe if it concern the 
koter only, in a diſtinct intereſt and reſpect.— And if a 
vr of an incorporated company draw a bill on ſuch com- 
y ind any member accept it, the acceptance ſhall not 
the company, npr any other member of it, becauſe it 
C 3 .is 


= Tis 


is a private act of the party, and not a public act of d 


dividual capacity, employ one factor, and he draw a bil an 


U 
2 


v. Eaſt 
| — Com- 


— 2 Bur. 

122 

3 & 4 Ann. 
6. 9. 


or friend of a merchant, cannot bind him by their accept 


his maſter, to accept bills in his name; and there is nod 


his bills, and he did not diſapprove on his return, this 
de as binding on him as if there had been a legal and * 


WHO MAY MAKE 


company. 
On the ſame principle, if ten merchants, each in his in. 


all of them, and one accept it, this ſhall only bind him and not 
the reſt, becauſe ny are ſeparate in intereſt, the one fron 
the other. 

WHETHER a corporation, which has not a hack 5 
expreſsly given for the purpoſe, can be concerned in * 
ing, or accepting a Bill of Exchange or Promiſſory Nat 
or in the negociation of either, or can be made the payee, i 
a queſtion which ſeems never to have had the conſic 
of a court; perhaps, becauſe nobody has ever entertained 
doubt on this head; and it ſeems to have been taken 
granted by the legiſlature, and it is conſiſtent with the ge: 
principles of law, that, by the intervention of an agent « 
ſervant lawfully authorized, a corporation, on which non 
ſtraint is impoſed in its original conſtitution, might in this n 
ſpect act as a natural perſon, There is, however, a pron 
in this act, that no body politic or corporate ſhall a 
power, by virtue of it, to iſſue or give out notes, by thet 
ſelves or their ſervants, other than ſuch as they might u 
iſſued, if this act had not been made.—8. 3. 

Tux Bank of England has a ſpecial power conferred o 
for this purpoſe. 

Ir is aſſerted by Marius and others, that the wife, 


. 
1 


without a power of Attorney in form; but it is a com 
practice for ſome one of a merchant's clerks, in the abſence 


but, at this day, though there ſhould be no inſtrument n 


to either of the before-mentioned perſons, yet if either oft 
have formerly, in the principal's abſence, uſually accef 


inſtrument, 
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«count of a third perſon, by virtue of full power and autho- 
ity given by him, and this is commonly termed procuration ; 


ud ſuch bills may be drawn, ſubſcribed, indorſed, accepted, 
ind negociated, not in the name or for the account of the 
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ances, but in the name and for the account of the perſan 
ho authoriſed him, 

zor a diſcreet man will not raſhly b. hazard his ſubſtance 
y ſuch a ſubſtitution 3 but if obliged by the neceſſity of his 
fairs, will act with the utmoſt circumſpection in the choice 
f his agent; and when he has appointed him, he muſt ad- 
e thoſe correſpondents on whom ſuch agent may occa- 
orally want to draw, of his having given ſuch a power, and 
ire them to honor the firm of his ſubſtitute, 2 uſed 
bis account. 

Axp he who by ſuch a procuration either negociates, 
ws, indorſes, ſubſcribes or accepts Bills of Exchange, by 
ſcribing his own name and quality, that is, as attorney of 
employer, as effectually binds his principal, as if he him- 
fafirmed, whilſt the procurator is not in the leaſt bound: 
tif any one, under pretence of having a full power from a 
on of credit, tranſact buſineſs on his own account, he is 
h and not the perſon whoſe name he has uſed. 

Tux poſſeſſor of a bill muſt admit the acceptance of a 
xurator, provided his letter of attorney be general, or 
refsly declaring that all bills accepted by him are on ac- 
t of the principal, or limited only to thoſe bills which 
poſſeſſor has; but, if the procuration be not clear and 
preſs in theſe particulars, then the holder is not bend oy © 


lit the acceptance. 


. 


goukriukEs exchange is made in the name and for the Id. Ibid. 


or tranſactor of any or all theſe branches of remit- 


Id. Ibid, 
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OF THE RESEMBLANCE, &c, 


'C A FP. hh 


Of the Reſemblance which BtLLs oy ExCUanct 4 
ProMissoRy NoTEs bear to one another; and 
their different Kinds. 


PerLord A PROMISSORY Note, in its original form of a pr 
in Heylin - miſe from one man to pay a ſum of money to another, be; 
A. _— no reſemblance to a Bill of Exchange. When it is indork 
676+ the reſemblance begins, for then it is an order by the indork 
to the maker of the note, who, by his promiſe, is his debtor 
to pay the money to the indorſee. This is the exact def 
tion of a B1LL of EXCHANGE. 

Tu indorſer of the note correſponds to the drawer of t 
bill; the maker to the drawee or accepter ; and the indork 
to the payee, or party to whom the bill is made payable, 

WHEN this point of reſemblance is once fixed, the lay 
fully ſettled to be exactly the ſame in Bills of Exchange u 
Promiſſory Notes: and as ſome confulion has ariſen int 
hooks from an inattention ta the real analogy between then 
it may be proper to obſerve, that whenever the law is n 
ported to have been ſettled with reſpect to the accepter of 
bill, it is to be conſidered as applicable to the drawer, or, 
he may, with more propriety, be called, the maker of a not 
when with reſpect to the drawer of a bill, then to the 
indorſer of the note : the ſubſequent indorſers and indork 
bear an exact reſemblance to one another, 

Born bills and notes are in two different forms, bei 
ſometimes made payable to ſuch a man or his order, 
the order of ſuch a man; ſometimes to ſuch a man or be 
or ſimply to the bearer. 

THe firſt kind have always been held to be naged 
_ that is, transferable from one man to another: but i 
286, 2 they were made payable to the order of ſuch a man, ex 
— — tion has been taken to an action brought by that man! 

ſelf, on the ground that he had only an authority to ind 
but that exception was not at. there being no 


= 


” ; , 


| OF THE RESEMBLANCE, &e. 
e, according: to the cuſtom of merchants, between 


Loh to the-order of ſuch a _ * « payable to ſuch 


HI 

Bu is payable to baer were 3 thought to be 

willy negociable with thoſe payable to order. In the time 
Charles the Second, one Hinton brought an action as 

arer of a bill of this kind, againſt the drawer ; no objection 
made to his right to bring the action, only Lord Pem- 

mon ſaid he muſt intitle himſelf to it on a valuable con- 


kration, for that if he happened to be the bearer by caſu- 


ty or knavery, he ſhould not have the benefit of it. 


Bur in King William's time, a diſtinction was taken be- 


een a bill payable to J. S. or bearer, and J. S. or order: 
former, it was ſaid, was not aſſignable by the contract, fo 


wenable the indorſee to bring an action againſt the drawer Plak. 


drawee, in caſe payment were refuſed, becauſe no ſuch au- 
rity was given to the party by the firſt contract, the effect 
ng only to diſcharge the drawee if he paid it to the bearer, 
pugh the latter ſhould come by the bill by finding, theft, 
otherwiſe. 
Ir was alſo ſaid, that dangers might ariſe, if, on a caſual 
b the finder ſhould become intitled * to maintain 
ation for it, 
Ver it was held, that as between * indorſer and indorſee, 
bill was good, and the indorſer liabie to an action for the 
ney, for that the indorſement was in the nature of a new 
l, 
lup even as between the bearer and the drawer, or drawee, 
de plaintiff alledggd a ſpecial cuſtom in London or any 
place, for the bearer to have this action, and the defen- 
t demurred, without traverſing the cuſtom by which he 
ielled it, though in truth no ſuch cuſtom did exiſt, the 
nuf recovered ; becauſe, ſaid the court, though we are to 
notice of the law of merchants, as part of the law of 
and, yet we cannot take notice of the cuſtom of par- 


x Sak. 126, 
3 Salk. 68. 
12 Mod, 36, 


places, and the cuſtom alledged in the declaration 


g ſufficient to maintain the action, and that being con- 
b the defendant admitted judgment againſt himſelf, 
C 4 In 


OF THE RESEMBLANCE, &c, 


In equity too, it was held even then, © that a bill jy. 
able to A. or Bearer, was like ſo much money paid u 
whomſoever it was given; that whatever accounts or con. 
ditions might be between the party who gave the bill, a 
A. to whom it was given, yet it ſhould never affect u 
bearer, but he ſhould have his whole money.“ So' that thy 
whole intereſt-was transferred to the bearer. 

Anp Holt held, that if a bank note were loſt, payable 
. A. or Bearer, and- a ſtranger, who found it, transferred it 
C. for good conſideration, trover would not lie againſt ( 
becauſe, by the courſe of trade, there is à property in t 
bearer. | | 

AND in a ſubſequent caſe, which was fully inveſtigate 
by the court, thoſe caſes in which the diſtinction was take 
between bills payable to bearer and to order, were held t 
have been decided on erroneous principles, 

Fo, firſt as to their not being intended by the contri 
to be aſſigned: the contrary of this is true; for when n 
payable to A. B. or Bearer, it is clearly intended that t 
ſhould be transferred in the moſt eaſy manner, even with 
indorſement, 

As to the dangers ariſing from a caſual loſs, the bei 
muſt ſhew it came to him fairly, on a good conſideration, : 
then there is no more danger here than in loſing an indork 
Bill of Exchange, made payable to A. B, or order, 

AND as to any neceſlity that might be ſuggeſted of brin 
ing the action in the name of the perſon to whom the bill 
originally made payable, it may in many caſes be impoſlid 
becauſe there may be no perſon originally named as tt 
payee; many bills are payable to bearer only, without ! 
inſertion of any perſon's name: in the very caſe before 
court, which was an action againſt the drawer, by the be: 
who had innocently received it for a valuable conſiderat 
from a perſon who either found it, or became poſſeſſed « 

by ſome other accident, the bill ran thus, © Pay to 0 
Fortune or Bearer: however, if there were a perſon nan 
the reaſon will not hold, for that perſon may become bu 
rupt; may be indebted to the drayer, fo as to 
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wer 2 right to ſet off ſuch debt againſt the demand of the 
oney due on tHe bill; may not be found; may refuſe to lend 
g name, or may releaſe ; ſo that if the courts of law ſhould 
+ allow the bearer to bring the action in his own name, 
ere might be no relief at all. Beſides, this would be giving 
ird perſon (the drawee) an option whether he would pay 
to the bearer or not, an option which might be avuſed to 
juſt or corrupt purpoſes. ' 

Wir reſpect to Promiſſory Notes payable to bearer, the 


e ame ſentence in which it confers that privilege on notes 
able to order: and as the profeſſed intention of the ſtatute 
to put Promiſſory Notes on the ſame footing with inland 
ils of Exchange, the legiſlature muſt evidently be taken to 
ne ſuppoſed that bills payable to bearer had that privilege | 
Ire, 

THERE has ſince been no doubt, but that ai may be 
wht by bearers of ſuch Promiſſory Notes againſt the 
wers or makers. In one caſe a Bank Note ſtolen out of 


dy on a good conſideration, was held recoverable, In an- 
her, the defendant gave a Shop Note to A. or bearer, A. 
it, and demanded the money at the houſe of the defendant. 
was ready to pay it, provided A. would give bond, with 
reſponſible ſureties, (as is the cuſtom in ſuch caſes) to 
lemnify him againſt the bearer, if the note ſhould ever be 
led. A. not being able or willing to give that ſecurity, 
defendant ſtill refuſed, on which A. brought a bill in 
ancery to compel! the payment, but it was diſmiſſed by Lord 
rdwicke, 

do that it is now decided law that both Bills of Exchange 
| Promiſſory Notes payable to bearer, are equally trans- 
die as thoſe payable to order, and the transfer in both 
s equally confers the right of action on the bond fide 


ur mode of transfer however is different; bills and notes 
Jadle to bearer are transferred by mere delivery, the others 
udorſement, 


Tar 


nute of Queen Ann expreſsly makes them transferable in © 9 f. 5. 


mail, yet being negociated and coming to the bearer Bur 


— 


- — — = — 
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OF THE RESEMBLANCE, &. 


Tas bills and notes hitherto deſcribed are conſider 
merely as a ſecurity for money. But there is a ſpecies of ea 
which is conſidered not barely as a ſecurity, but as money i. 
ſelf. Theſe are bank notes, banker's caſh notes, and dri 
on bankers payable on demand, 

BANK notes are not ſecurities, nor documents for debt 
nor are they eſteemed as ſuch; but they are treated as money 
or caſh in the ordinary courſe and tranſactions of buſineſs by 


the common conſent of mankind, which gives them d 


credit and currency of money to every effeCtual purpol 
They are as much conſidered as money, 'as guineas then 
ſelves, or any other current coin uſed in common payment, 

THEy paſs by a will which bequeaths all the teſtator 
money or caſh. On Lord Aileſbury's will, gool, in bak 
notes was conſidered as money: on payment of them, whe: 
ever a receipt is required, it is given as for ſo much mor 
not as for ſecurities or notes. 

So on bankruptcies, they cannot be followed as identic 
and diſtinguiſhable from money, 

Ir they be loſt indeed and found, an action will lie again 
the finder by the true owner, as it will alſo for money befe 
it has paſſed in currency, But after they have come into t 


+ hands of a third perſon in a fair courſe of dealing, they cant 


more be recovered of him than money under the ſame ci 
cumſtances. 5 

On the annuity act too, which requires the real conſid 
tion of the annuity to be ſet forth in the memorial, thou 


: the whole conſideration be deſcribed as money, and it appe 


that it was part money, part bank nates, that will be ſufficia 
bank notes being conſidered as money. 5 

Ir has never indeed been determined that a tender in d 
notes is at all events a good tender; but if they have 


: offered, and no objection made on that account, the C 


of King's Bench have conſidered it to be a good tender, 

cauſe theſe notes paſs in the world as caſh : though the 

Chancellor once ſuggeſted a doubt whether they were moi 
BANK RR's caſh notes, and drafts an bankers, are (0 


conſidered as money among merchants, that they !* 


i 
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n in payment as ready caſh; and if the party receiving 
do not, within a reaſonable time, demand the money, 
muſt bear the loſs in caſe of the banker's failure: but 
ut ſhall be conſtrued to be a reaſonable time has been ſub- 
4 to much doubt; it was formerly conſidered as a queſtion 
at depending on the circumſtances of the particular caſe, 
te determined by a jury, the nature of the thing not ad- 
ming of any preciſe invariable rule; but it is now eſta- 
hed to be a queſtion of law to be decided by the court, 
ug the preciſe time is as undetermined as before. 
lr, however, within ſuch reaſonable time, the money be 
n2nded; and payment refuſed, he who gave the note muſt 
ike it good. 
A MAN received in payment a | goldſmmith's note, (gold- 
ths being then what bankers are now) at two in the 
moon, and next morning at nine preſented it at the 
(dinith's, who had a quarter of an hour before ſtopt pay= 
it, It was held that no credit had been given to the gold- 
th, and that therefore the party who gave the note muſt 
xr the loſs, | 
ly another caſe it appeared that the defendant had paid the 
ifs, who were the -Sword-blade company, two gold- 
th's notes at three in the afternoon ; the plaintiff's ſer- 
it the next morning left the notes with the goldſiniths, in 
kt that they might have the money ready for him as he 
je back a clearing; it being, as they proved, cuſtomary 
the Bank and the Sword-blade company to ſend out their 
ts in the morning by their ſervant, who then left them, and 
r for the money as he returned in the evening; and the 
iniths on receiving the notes always cancelled them, 
got the money told out againſt the time when it was 
u called for.— The notes in this caſe were brought 
ſin the morning, and received, and cancelled : and be- 
en four and five in the afternoon, the ſervant who left 
n called again for the money, when the goldſmiths had 
ſtopped payment: upon which the ſervant takes new 
s of the ſame tenor and date with the cancelled ones 
a he had left in the morning. And becauſe the plaintiffs 


— —— 


— — —— ——— — 


— —_ 


| 


Pratt. 


Hayward v. 


Bank of 
England. 
1 Str. 550, 


® Str. 910. 


into the Bank at one; and the next morning at ten, the run 


chief juſtice ſaid there was no ſtanding rule, but left it to 


Netcher v. 
Sandys. 
2 Str. 1248. 


when he called in the evening, he found the banken k 


morning notice was given to the defendant, who had paidt 
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had done nothing but what was uſual, in leaving che not | 
inſtead of taking the money on the firſt call in the moriing 
the chief juſtice ® directed the jury to Hind for the plana 
which they did. 

Bor in a ſubſequent caſe this TO was diſapproved 
The plaintiff, who kept caſh with the Bank, had on Saturd 
left a note for gol. on Cox and Cleeve: on Monday they g 
it to the runner, who left it at the ſhop in the morning, 


ſtopped payment, on which he took a new note of the f 
tenor and date. King, C. J. who tried the PE 
rected the jury, that it would be dangerous to ſuffer * 
to deal with notes in this manner, and ſaid that the Court 
Common Pleas was of that opinion in a like caſe. 

In Hoar and Dacoſta, it appeared that Woodward's no 
was paid to the plaintiff at twelve on the Friday, who put 


of the Bank carried it to the ſhop with other notes tot! 
value of 2600l. and left them (as uſual) to call again fort 
money: he called at eleven, and they faid their ſervant 1 
gone to the Bank : he called again at two, and they fa 
they were going to ſhut up, and refuſed to pay ; but 
ſmall notes for two hours, and then ſtopped ; and the ne 


note to the plaintiff, —It was inſiſted on the part of the def 
dant, that he ſhould not ſuffer by the plaintiff's paying iti 
the Bank, who ſent it with other notes; whereas, if t 
note had been tendered by itſelf, it would have been pi 
On the other hand it was contended, that if no demandh 
been made, there would have been no laches, as the gr 
ſmith topped payment within a day after the receipt. 


jury, who gave a verdict in favour of the plaintiff, 

Iv another caſe a banker's note was paid to the pla 
after dinner, who ſent it the next morning at nine, when 
banker had ſtopped payment: and it was ruled that f 
was no laches in the plaintiff ſo as to fix the loſs on 


and that in all theſe caſes there muſt be a —_ b 
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D conſiſtent with the nature of circulating paper | 


br in the caſe of the Eaſt-India Bal againſt Chitty, a Str. 1279.. 

peared that at half an hour after eleven in the morning 

the 18th of January, the defendant being indebted to the 

intifs, paid to their caſhier a note of Caſwell and Mount, 

ldmiths, in Lombard-ſtreetz they continued to pay all 

tes till the next day at two; and immediately after they | 

i topped payment, the company's ſervant came with the 

x. On the examination of merchants it was held, that 

company had made it their own, by not ſending it out | 

afternoon of the 18th, or at furtheſt the next morning, — 4 

| there was a verdict for the defendant, ; 

[x a late caſe the plaintiff took the defendant's draft on his Beawes 

lers, Brown and Collinſon; the next morning they * 

pped payment, and the defendant refuſed to give caſh for 

draft, alledging that if the plaintiff had preſented it for 

ment as ſoon as he might have done after he received it, 

bankers would have paid it. Lord Mansfield ſaid that 

whole reſted on cuſtom; and the queſtion to be de- 

nined was, whether the plaintiff was obliged to go to the | 

pkers on the day on which he received the draft, for if he 

hit appeared he would have been paid. It was unrea- 

ble to ſuppoſe, that a tradeſman ſhould be compelled to 93 

n about the town with half a dozen drafts from Charing- 
| 


b to Lombard-ſtreet, and other places, on the ſame day. 

e jury were to conſider that twenty-four hours was the 

ul time allowed, and the plaintiff kept it no longer from gittings at 
tg paid, for the next day the town was alarmed by the Guildhall 


fter Eaftcr 
ſtopping payment, The jury however found for Term, 


klndantz and the Court of King's Bench is ad to have I 
lan applicatipn for a new trial . | | 
Pare the beſt rule in theſe caſes ſeems to be, that 8 


is on bankers, payable on demand, ought to be carried 482. | 


ir this appears to be a miſtake in Beawes, who reports the caſe Vid. page | 
ita name; for all the circumſtances correſpond with thaſe of Met- 1 


e U FP | | 
1 _ 
| for 


Vid. 3 Bur. 


1639, 1669, and where from the nature of the deed, as in the caſe 


1671, 


| writing without ſeal, for the purpoſe of a more eaſy pn 
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for payment on the very day on which they are receive! 
from the diſtance and ſituation of the parties that may e. 
veniently be done 4 and when it is conſidered that great; 
of the payments for the purchaſe of ſhares in the publle fu 
is made by the purchaſers in drafts on their bankers at f 
inſtant of making the transfer of the ſtock, it is certainly 
viſable to take the drafts for payment without delay, 


C AP. lv. 


Of the Privileges of BiLLs or Excnanct | 
Prom1s880RY Norzs, and the Circumſtances » 


ceſſary to make them good. 


BILLS and Notes having been introduced for the co 
nience of trade and commerce, are indulged with eve 
privileges peculiar to themſelves. 

Wirn reference to the modes by which the performar 
of contracts is ſecured, by the mere act of the parties, wi 
out the operation of law, or the intervention of any legal 
thority, they are uſually conſidered as divided into two ki 
ſpecial and ſimple; the firſt being thoſe which are for 
aſcertained by deed or inſtrument under ſeal, the inſtru 
itſelf being denominated a ſpecialty ; the latter, ſuch as 
not aſcertained by deed or inſtrument under ſeal, but 
either mere verbal agreements, in which caſe the proc 
them depends on oral teſtimony alone, or are reduced | 


in which reſpect only, they are better than a mere 1 
promiſe. 

Ons circumſtance, in which a contract by ſpecial 
more highly privileged than a ſimple contract, is, that WW 
law allows, in its favour, a diſtin& ſpecies of action, of wah 
the ſpecialty or inſtrument itſelf is the foundation, an 
which no extrinſic facts are neceſſary to be ſtated, nor 
conſideration ſhewn but what appears on the face of the « 


bend; the law does not require the inſertion of wh 
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£4-ration, none s neceflary to be ſet forth in the declaration; 
be law giving that credit to the ſolemnity of the inſtrument, 


ich preſumes a good conſideration, and impoſing the ne 
ſity on the oppoſite party of ſhewing nt it was impro- 


erly obtained, 
gur in don“ founded on ſimple n not only the 
"cumſtances of the caſe muſt be particularly ſtated, but a 
Fcient conſideration muſt be ſhewn, on which the obliga- 
in to perform the contract ariſes ; and though the terms 
{the contract be reduced to writing, no reference can be 
ale to that writing as the ſpecial ground of the action; it 
an only be uſed in evidence, as the proof of the contrat 
ed in the declaration, 
Bur Bills of Exchange and Promiſſory Notes, though, 
ding to the general principles of the law, they are to be 
enfidered only as evidences of a ſimple contract, are yet in 
is reſpect regarded as ſpecialties, and are indeed on the fame 
ding with bonds; for utileſs the contrary beſhewn by the 
they are always preſumed to have been made on a 
ol conſideration; nor is it incumbent on the plaintiff, 
he to ſhew a conſideration in his declaration, or to prove 
u the trial. However, though foreign bills were always 
titled to this privilege, it was not without a confiderable . 
pole that it was extended to inland bills; and notes are 
ebted for it to the ſtatute of Queen Ann, 4a 
Taz principal heads of diſtinction, under which OW” 
perty may be conſidered, are thoſe of things in poſſeſſion . 
| things in action: things in poſſeſſion are thoſe objects of 
bperty, to which a man not only has a right, but which 
xtually enjoys; things in action are thoſe over which he 
$ not actual dominion, but which he has only a right 
recover by a ſuit at law: things in poſſeſſion might in ge- 
nl always be affigned or transferred from one perſon to 
ther; but the jealouſy of the common law carefully guard- Co. Lit. 
againſt that litigious diſpoſition, which, it was thought, 7% * 
git be encouraged by permitting one man to purchaſe 
another his right of proſecuting a ſuit, prohibited the 
ler of things in action; and even now, when the im- 
proved 


I 
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Vid. proved ſtate of commerce requires, and the law | 
' 26, 619. actual aſſignment of ſuch property, ſo much —_ is mr 
wa to the ancient principle, that the form of aſſigning it it is; 
the nature of a declaration of truſt, and an agreement to pe 
mit the aſſignee to make uſe of the name of the affignor, j 
order to recover the poſſeſſion: and therefore, when in con 
mon acceptation a debt or bond is ſaid to be afligned oe, 
muſt ſtill be ſued for in the original creditor's name; 4 
| perſon to whom it is tranferred being rather an att 
than an aſſignee. 
Bu: Bills of Exchange, though only Serien and conk 
quently things in action, are ſo highly favoured in the 1 
that not only they are aflignable or negociable without u 
fiction, 'but every perſon to whom they are transferred n 
maintain an action, in his own name, againſt any one wi 
has before him, in the courſe of their negociation, renden 
himſelf reſponſible for their payment, The ſame privilege 
conferred on Promiſſory Notes by the ſtatute of Queen Ar 

Perl. C. i» Bur, to be intitled to theſe privileges, the inſtrument 

Wil, a7; . 3 writing, which conſtitutes a good Bill of Exchange accordi 
to the law, uſage and cuſtom of merchants, or a good N. 
according to the ſtatute, muſt have ſome eſſential qualiti 

without which it can neither be the one nor the other. 

Martin y, ONE of theſe qualities is, that it ſhould be for the p 

- ahr ment of money only, and not for the payment of money 
the doing of ſome other act: thus a note to deliver up hor 
and a wharf, and to pay money at a particular day, cannot 
reckoned a note within the ſtatute: for theſe inſtruments be 

originally adopted for the convenience of remittance, and 
this day conſidered only as ſecurities for the future payment 
money, muſt undertake only for that: and it muſt be mat 

Pun, Nig in ſpecie, not in good Eaſt India bonds, or any thing 

23 which can itſelf be only conſidered as a ſecurity. 

3 Wut. arz, ANOTHER requiſite quality is, that the inſtrumentn 
carry with it a perſonal and certain credit, given to 
drawer or maker, -not confined to credit on any parte 
fund. 7 
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gor in the application of this principle there ſeems to be 

terial diſtinction between Bills of Exchange and Pro- 

ſary Notes, As to the former, where the fund is ſup- | 
ito be in the hands of the drawee, the objection holds in 

fl force, not only becauſe it may be uncertain whether 

fund will be productive, but becauſe the eredit is not 

to the perſon of the drawer; but where the fund, on ac- 

nt of which the money is payable, is either in the hands 

he drawer, or where he is accountable for it, the objection 

| rot hold, becauſe the credit is perſonal to him, and the 

dis only the conſideration for his giving the bill. 

yrrn reſpect to a Promiſſory Note, though in the ana- | 

between the two ſpecies of inſtrument, when their 

ni inconteſtibly good, the -acceptor of the bill reſembles 

tawer of the note, yet with reſpect to this objection to 

i validity, there is a difference z for if the drawer. of the 

x promiſe to pay out of a particular fund then within his 

; the note will be good under the ſtatute : the payment 

x not depend on the citcumſtance of the fund's proving 

xoduttive or not, but there is an obligation on his per- 

credit, the bare making 'of the note being an nn, 

zent that he has money in his hands. 

11s diſtinction is apparent in the following at 

a bill on Joſcelyne, requiring him to pay to Laſſere 71. Joſcel 


v. Laſſere. 


month out of his grewing ſubhſſtonce, and to place it to Fort. 281. 

xount ; Joſcelyne accepted it according to the tenor of 2 

dill, but afterwards refuſed payment; on which Laſſere 

tht an action in the Common Pleas, and obtained judg- 

t: Joſcelyne brought” a writ of error in the King's 

„ on which the judgment was reverſed, becauſe it was 

abill within the cuſtom of merchants; it concerned nei- 

trade nor commerce, and being payable out of the » 

Ing ſubſiſtence of the drawer, if he died, or his ſub- | 

Ice were taken away, it was not to be paid; it might 

x be paid, and yet his credit be unimpeached, 

WY and others made an inſtrument in theſe words, uy 

pay to — Herle 1945]. on demand, out of the money Str 

ur hands, ** to the proprietors of the Devon- w— 
D 


Ti x 8 
Ld. Raym. 


od, 265, 
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Dawkes & 


out of the drawer's, 


Banbury v. 
Liffet, 
btr, ab. 


- ©* two pounds and ſeventeen ſhillings out of W. Stew 


or THE PRIVILSORS OF B3LL4.OFRXCHANG: 


ſhire mines, being part of the conſideration, money for x 
manor of Weſt Buckley,“ and directed it to one Pn 
refuſed to accept it, on which Herle brought. his in | 
tho Common Pleas as on.a Bill: of Exchange aguink Jew 
and the others, and had judgment ; on which they brough 
writ of error in the King's Bench, where the — ct 
reverſed, becauſe this was not a Bill of Exchange, .but a 
appointment to pay money out of a particular ;fund, ani 
not anſwer the neceſſity of trade, and if the party might 
charged on ſuch. an inſtrument as this, then every man 
gave his ſteward an order to pay money, might be cl 

as the drawer of a Bill of Exchange, 

Tux Earl of Delorane made an inſtrument in theſe wv 
« Seven weeks after date pleaſe pay to Miſs Read, thi 


“ money, as ſoon as you ſhall receive it, ſor 
« Your humble ſervant 
«To Tim. Baxcxnock, Eq 7, | * ' D8LozAs 
« St, Mary-le-bone,” 
| Accepted Timothy 1 Brecknock, _ 
Baxcxvock refuſed to pay, on which an action 
brought againſt the drawer as on a Bill of Exchange, but 
ment was given againſt the plaintiff for this among other 
ſons, that it was payable out of a particular fund z and 
objected at the bar, that this bill was accepted by Bree 
generally, and in an unlimited manner j it was anſwen 
the court, that if the bill had been drawn accordingly 
general und unlimited way, both the bill and the accept 
would have been good, but the acceptance here multi 
that Breeknock accepts it to pay out of Steward's money 


! 


ON the fame principle which governed theſe eaſes 
der from the owner of a ſhip to the freighter to pay 
en account of freight, has been held to be no Bill « 
change : Gibſon the owner gave an order on Gilly and 
pany, the freighters of a ſhip, In theſs wordt 


ANDoPROMISSORY NOTES, 


Meſſrs. Gilly and Co, 


Prav pay Mr. Richard Banbury, one month aſter wu 

n account ' of freight of the Veale Galley, Edward 

0 nen and this thall bo your fullclent diſcharge for the 
J. GrngoN, 
This was accepted conditionally for Liſſet and Gilly, and 
i being paid, an action was brought againſt the acceptors, 
|among other objeCtions to the bill, the chief juſtice ſaid Les 
tit was payable out of a particular fund; but with de- 

ce to ſo great an authority, it is conceived, that if that 
| been the only objection to the inſtrument, it would have 
na good bill, for its being payable on account of freight, 

ms to be no more than a dire Sion to the drawees to what 
unt between them and the drawer they urs to place the 
ment. 

Now NY EA ſuch a bill from the freighters of a ſhip to any 

kr perſon, if gogd in other reſpects, would certainly not 
had, becauſe it was made payable on account of freight, be- 

indiſputably there is à perſonal credit given to the 
wer, the words on account of freight only expreſſing the 
ideration for which the bill was given, 

d there may be caſes where the inſtrument may appear 
beſt ſight to be payable out of a particular fund, and in 
ly be otherwiſe, of which deſcription the following caſe 
*: A. B. drew a bill of Exchange, dated agth of May, 

Ich he requeſted M*Leod * one month after date, to J. 
to Snee, or order, gl, 108. as his quarterly half pay to , 
me duo from the 24th of June to the agth of September 

by advance.” M*Leod accepted it, and on his re. . 
td pay, was ſued in the Common Pleas, where judgment 

given againſt him, he braught a writ of error in the 
I Bench, and objeRed to the judgment that this caſe 
Mdled the former caſes, being payable out of a particular 
but the court held that this bill was drawn on the par- 

credit af the drawer,. not on that of the half pay, for 

to be paid as ſoon as the quarter began, and whether 
ould ever become due or not; and the mention of the 

D a ' quarterly 


Burchell v. 


Slocock. 2d 


1545. 


was held a good note under the ſtatute. 


3 Wilſ. 213. 
1 Bur. 325. 


Kingſton v. 
Lot, D. R. 


— . if Bay- 
4 ens 
alk NG: 2. 


Ante page 
34. 


Bmlth v. 
Boheme, 
cited 2 


Raym, 
1303, 1396, 


ſuch compliance, and if it was not a bill when drawn, 
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quarterly half pay was only a direction how the drawee 
to reimburſe himſelf. 
Or the diſtinction taken between Bills and Notes in th 
reſpect, the following is an illuſtration : “] promiſe vi 
to William Burchell, the ſum of 1o11. 125. three mond 
after date, for value received out of the premiſes in Roſen 
lane, late in the poſſeſſion of Thomas Rower Sherwin: 


ANOTHER eſſential quality to make a good bill or note, 
that it muſt be abſolutely payable at all events, and not d 
pend on any particular circumſtance which may or may 
happen in the common courſe of things—of the applicati 
of this principle the following are examples, 
 THomas RoGtks made a Bill of Exchange, by which 
. requeſted Roger Lynch to pay to Henry Haydock, or ord 
the ſum of 141. 13s. out of a fifth payment, when it ſhc 
become due; this was held not to be a good Bill of E 
change, on account of the uncertainty whether any ff 
payment might ever become due, as well as on account 
its being payable out of a particular fund, 

So, an order to pay money, © provided the terms ms 
tioned in certain letters written by the drawer were co 
plied with,“ is not a good bill, though the acceptance a 
a compliance with thoſe terms, for it was no bill until i 


could nevor afterwards become ons, 
Its uncertainty in this reſpe& was one reaſon of the c 
mination in the caſe of Nawkes againſt Delorane, it de 
an order to pay out of Steward's money, when receiv. 
which. might never happen, 00 
So, a note © to pay a certain ſum of money, or to e 


La, the body of J. S. to priſon by ſuch a day,“ is not a not... 
which an action will lie by the ſtatute, after failure of : 
dering the body to priſon, becauſe it was not neceſſarily r. 
originally for payment of money, but only became ſ 
matter ex poſt facto, 


AND PROMISSORY NOTES. 


u eventual promiſe. 


1 which their payment is to depend. 


aldition, of that circumſtance, 


time When it is to be paid, lt is 
hone {” 1 3 


bo, neither is a note © promiſing to pay money, if an- 
her do not pay it within a a limited time; for this is only 


$, 2 note to pay money ſo many thys after the de- 
ant ſhould marry, is not good under the ſtatute ; for it 
rpends on a Contingency which may never happen. 


do, a note © promiſing to pay to A. B. a ſum of money, 
ue received, on the death of a particular perſon, provided 
leave me a ſufficient ſum to pay the ſame, or FI ſhall be 
therwiſe able to pay it,” is not good within the ſtatute, 
cauſe it is not abſolutely payable at all events, but de- 
& on two contingencies, neither of which may ever 


ppen. 

[x the caſe of notes however, it is not neceſſary that the 
ne of payment ſhould be abſolutely fixed; it is ſufficient, if, 
om the nature of the thing, the time muſt certainly arrive 


Thus a note © to pay to A. or order, ſix weeks after the 
th of the defendant's father, for value received, was held 
be negociable within the ſtatute, for there was no contin- 
ney, by which it might never become payable, but it was 
y uncertain as to the time, which it was ſaid was the 
v of all bills payable after ſight, There appears however 
ne little difference, for it is in the power of the holder 
a bill payable after ſight to reduce the time to a certainty, 

$0, a note “ payable to an infant, when he the infant 
uld come of age, and ſpecifying the time when that was 
be, viz, * on the 12th of June, 17890, was held to be no- 
cable within the ſtatute, for it would have been clearly 
d, if it had been made payable on the 13th of June, 1750, 
Ich is a day certain, without mentioning that the plaintiff 
k then to come of age, and it is not the leſs certain from 


Tu words of engagement make the debt; and it is no 
Ktion to another perſon; the former part of the note is a 
d to pay tho money, and the reſt is only fixing the 
ſufficient if it be 


certainly, 


37 

Ap ppleby v. 
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Bearde 
v. Baldwin, 
2 Str. 1151. 
Pearſon v. 
Garret. 4 
Mod. 242. 


Roberts v. 
Peake. 1 
Bur. 323. 


Cooke v. 
Colchan. 
a Str. 1817. 


Per Lord 
Manefleld. 
Goſs V. Nel- 
ſon. 1 Bur, 
227. 
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Andrews 
v. F ranklin. 
1 Str. 24. 


Evans v. 
_ 
wood. 
— da, 


203. 


Maher v. 

Maſuas. 2 

El. Rep. 
1072. 


4 the receipt of his the ſaid George Pratt's wages, due fr, 
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certainly, and at all events, payable at that time, Whethrl 
live tilt then, or die in the interim. 
AND a moral certainty is ſufficient: it is not neceſ 
that the time ſhould be phyſically certain. 
Trus “a promiſe to pay within two months after {uh 
ſhip ſhall be paid off,” will make a good note: for the pain 
off of the thip is a thing of a public nature, and moral 
certain. 
So, I promiſe to pay to George Pratt, or order, Al. 


te his Majeſty's ſhip the Sufe/k, it being in full for his way 
« and prize money, and ſhort allowance money for the fi 
« ſhip,” was held a good note on the authority of the li 
caſe; and there being an averment that the wages were n 
ceived, the plaintiff recovered, 

Bur this ſeems to be carrying the indulgence to t 
notes abundantly far, 

IT is obſervable that of all theſe caſes, where the time 
the payment of the money is not abſolutely fixed, there is n 
one ariſing on a Bill of Exchange: ſuch a latitude ſeems i 
compatible with the nature and original intention of that i 
ſtrument; and its allowance in favour of Promiſſory Not 
ariſes entirely from a liberal conſtruction of the ſtatute « 
which the negoc{ability of theſe notes is founded, | 
Ir muſt. alſo be obſeryed, that in moſt of the caſes, whe! 
the ſeveral inſtruments have been denied the privilege of Bi 
and Notes, it is. not, for that reaſon, to be concluded th 
they are of no force: when the fund from which they ar 
be paid, can be proved to have been productive, or the ca 
tingency on which they depend has happened, they may 
uſed as evidence of a contract, according to the circut 
ſtances of the caſe, or according to the relation in which! 
parties ſtand to one another. | 

William Watts, a merchant, who traded s Gibt 
employed Moſes Maſſias as his factor there, who uſed 
conſign Watts's goods to certain agents in Barbary for 
Maſlias uſed to keep an account with the agetits, and 

other with Watts, but Watts had no n Faication W 
the agents. On the 21ſt of May, ro Ya drew a0 


An PROMISSORY: NOTE8. 


- the following terms, for the balance of an account that 
diy ſtated between — — 2 
vith whom he had dealings. 

« gi, pleaſe to pay to Mets. Maber — Kentiſh, or 
order, 1951. 148. tod. out of the produce of goods you have 
of mine, now lying at Gibraltar, Barbary, and Leghorn, 
ſoon as the ſame ſhall come into your hands, after diſ- 
urging the preſent acceptances. WILLIAM WaATTs,” 

« To Mr. Moſes Maſfias, No. 63, Preſcat Street." 
Which bill EAR 
3 n 

( Moszs MAssrAs.“ 

BzFORE this bill was molds Watts became a bankrupt, and 
Maſias refuſing payment, an action was brought againſt 
im for * money had and received. to the uſe of the plaintiff.” 
z the trial it appeared that Maſſias had large quantities of 
ods of Watts in his hands; in 1773 to the amount of 
1657], and more in 1772. That he had paid large ſums for 
atts, but. r green" omg prior to 1778 or not, 
þ not appear; * 
Taz defendant gave FTIR of fiveret-peiar eee 
pents, but theſe did not cover the whole account; and alſo 
hat there was at the time of acceptance, and ſtill remained, a 
ulance due to Maſſias himſelf of 8501; There was a verdict 
r the plaintiff; and an application being made by the de- 
dant for a new trial, the court obſerved that the queſtion 
whether the defendant had in his hands 1951. for the 
tk of the plaintiff, He was proved to have had goods to the 
mount of 1657l. and that his acceptances, in the common 
| technical ſenſe of the words, as applied to Bills of Ex- 
unge, together with certain other indorſements by which 
e had engaged himſelf to pay money for Watts, left a ba- 
de in his hands more than ſufficient to pay the plaintiffs; 
the balance of 8y0l. due to Maffias himſelf, be excluded. 
r this balance, then unliquidated, it never could have 
an meant to provide, nor was it meant that the bill or its 
eptance-ſhould be ſubject to it, for then there would have 
x fraud in the drawer and alſo in the acceptor ; both knew, 
D 4 or 
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Chadwick 
v. Allen. 1 
Str. 706. 


Bills and Notes, there ſeems to have been ſome doubt, wi 


Ys v. 
I. eſſes. 
Str. 1212, 


or muſt be ſuppoſed to have known, at leaſt Malias kney 


a miſe to account with T. S. or his order, for Fol.;“ it wa 
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how the balance then ſtood. If he meant to have reſerys 
his own balance, he ſhould have. made a ſpecial acceptance; 
but having accepted it generally in the terms of the dug 
ſubject only to: prior acceptances, he ſhall not ſnelter him 
by this concealed b. 5 _- to- -hamlelf i in a e 
running account. 't + 

No preciſe form of words ee to 2 2 Bill d 
Exchange, or a Note, under the ſtatute; any order wid 
cannot be complied with, or promiſe which cannot be per 
formed, without the payment of money, will make a go 
bill or note. Thus an order to deliver money, or a promi 
that ſuch a one ſhall MR Woven 
or promiſe to pay. ed rod 

A quesT1ON ariſing on à note in theſe 3 an 


objected that this importing only a promiſe to be 
for the money, the maker was not obliged to pay it to t 
perſon to whom it was firſt given, or to the indorſee, b 
that he might account for it another way, by having laid 
out in goods, or otherwiſe applied it. But the court he 
that a promiſe to account, was the ſame as a promiſe to ja 
more eſpecially as it was to be accountable to A. or orie 
which implies an intention that it ſhould be negociated; 
it would be a ſtrange conſtruction to ſuppoſe that the meu 
ing could be - ſatisfied in any other way than the payment 
money when there might be any number of indorſees. 

NEITHER, will, the addition of extraneous eircumſtn 
vitiate a note. Thus, „I do acknowledge that Sir Andre 
Chadwick has delivered me all the bonds and notes for whi 
Jol. were paid him on account of Colonel Synge, andi 
Sir * Andrew. delivered me Major Graham's receipt and 
on me for 10l. which 10l. and i 5. 58. balance due to Sir/ 
drew, I am Kill, indebted for, and do promiſe to pay; is go 

Tas words * value received,” being in general inſerted 
ther they were eſſential: in one caſe, where the watt 
theſe words was objected, a verdict was given on that 
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I ant againſt dhe inſtruwent, nnn 
ww authority: in a ſubſequent. caſe the ſame objec — 
don was made, but as the inſtrument was clearly defective 3 WII. 207. 


n another ground, the OR RS e's + 


ccc. — oy 

p the court, and at the bar, that theſe words are unneceſſary. IN 
. ' Show. 5. 497. 2 Ld. Raym. 1556, 1481; Lutw. 889. 1 Mod. ent. 310. 

| Axp the point is now fully ſettled that they are not neceſ- white v. 

z for as theſe inſtruments are always preſumed to have K * 

3 on a valuable conſideration, words which import Burley * 

more cannot be eſſential. pendlx, N. 3. 

zor in France, nat only & value received” muſt be in- — 8 

ted in Bills of Exchange, but alſo the nature of that value, 

conſequence of an ordinance of the king, in March 1673, 

tether it was in money, merchandize, or other effects, to 

ment ſeveral abuſes which had crept into this branch of 

amerce, by the bare inſertion only of & value received; 

8 a note, in payment of a Bill of 

ange, each having theſe words: and this practice was 

| to be of great prejudice to trade, by occaſioning many 

lures, which it was the object of this ordinance to pre- 

it; and in conſequence of it, there are four ſorts of Bills 

Exchange in that country, the firſt expreſſing ſimply value 

ved; the ſecond, value received in merchandize ; the 

to, value in himſelf; and the fourth, value underſtood. The 

nd ſecond need no explanation, being alike in their ne- 

ation, and their diſtinction only anſwering ſome ends 

U may occur between the drawer and deliverer in caſe of 

lure or fraud. The third ſort is when a merchant draws 

lll of Exchange on one who owes him money, which he 

s to his friend or factor, to procure acceptance and 

Jaent, and as the acceptor is his debtor, an ene. 

ace might ariſe to him, ſhould he inſert © value receiv 

ply, as his friend or factor might pretend it belonged to 

, it appearing by the bill that the drawer had received the 

+ The fourth is when a perſon, taking a Bill of Ex- 

ge from one on whoſe credit he cannot rely, gives the 

7 his acknowledgment of receiving the bill, the value 

of 
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of which he obliges himſelf to ſatisfy, on having advices 

- the bill is-paid; but if the bill return diſhonouredziit is 
* for the note the drawer defraying PPS 
WurTHER it be effential to the conſtitution of-a Bil 

Exchange, that it ſhould contain words which render it; 

gociable,- as to order” or © to bearer,” ſeems not, hithen 

Bunbury v. to have received a direct judicial deciſion. There are 
Ladet. ® . cafes in which the want of ſuch words was taken as an e 


Str. A 


b tion, but as there were other objections on which * F 
Wilk. aa. Was in both caſes held to be bad, it was Not thought ne 
| to decide on that point, = 
Chamber= IN another caſe the ſame 3 was taken * e 
yn % 1“ ruled, but under fuch circumſtances ug that the point 
Will. 35 not genetally determined. The defendant had given t 
plaintiff a draught on one Heddy, for the payment of a 

of money for work done by the plaintiff for the defendu 

the plaintiff had. neglected to demand payment for a conſid 

able time after the draught was due: and in the mean ti 

Heddy became inſolvent. The plaintiff brought his 20 

for work and labour, and the defendant at the trial proved! 

having given this draught to the plaintiff in payment, | 

that- not being payable to the plaintiff or order, the jury c 

fidered it as not being a Bill of Exchange, and gave a vel 

for the plaintiff, - On an application for a new trial, 

court thought it unneceſſury to decide on the general q 

tion whether words importing negociability were eſen 

to the conſtitution of a Bill of Exchange, becauſe they 

of opinion that by accepting the draught, and keeping ie 

long after it became payable, the plaintiff had given cre k 

Heddy, and diſcharged the defendant, - 

Ir, in a doubtful point, however, we might be all 

to reaſon on general principles, it would ſeem, that it le 

the original intention and the actual uſe of Bills of Exc! 

that they ſhould be negociable, ſuch draughts as want f 
operative words are not entitled to be declared on u 

cialties, however they may be ſufficient as evidence to To 

_ an action of another Rnd, 
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Tus words in the preamble to the ſtatute, which gives the 3 & 812 
me remedy on Promiſſory Notes as there was befote on 

ud Bills of Exchange, include only notes payable to order; 

doſe of the enacting clauſe only ſuch as are payable; to order 

bearer, and therefore in ſtrict interpretation would ſeem 

to confer that privilege on tiotes wanting ſuch words, 

a th want of them were no IE to inland Bills of 

xchange- 

Ver it has been ruled that ſuch words are not neceſſary . 
notes, and that the perſon to whom they are made pay- Moore v. 
ble, may maintain an action on them within the ſtatute, b R. M. 
inſt the maker. And there are ſeveral caſes in the books 1d. unte 
reports, where ſuch words were omitted, and no excep- Pas. 

n taken on that account, The reaſon of this indulgence 

notes may be, that they have leſs reference to trade and 

ant commerce, being properly no more than engage- 

nts between party and party: and the ſtatute being re- 

al, the benefit of it has been extended beyond the literal 


j * been found * experience, that trade and com- Vid. Pre. 
rde ſuffered materially from the circulation of Bills, Notes, 15 Geil 
| Draughts for very ſmall ſums, which paſſed as caſh, and 

ny of them being made payable under certain terms and 

[trictions with which the poorer ſort of manufacturers, ar- 

ers, labourers and others could not comply, without 

ing themſely2s to great extortion and abuſe, the legi- 

re has thought proper to lay certain reſtraints on Bills or 

tes under a limited ſum. 

LL Notes and Bills for the payment of any ſum * 7 
nty ſhillings, which had been iſſued before the 24th of C l. 
1775, were made payable on demand. 

orzs and Bills for leſs than twenty ſhillings, iſſued after 8. 1. 

24th June, 1775, are declared void. And any perſon S. 2. 
lining or uttering ſuch Bills or Notes, or in any manner 

pged in the negociation of them, is liable to a penalty of 

more than twenty pounds, nor lefs than five, to-be re- 

covered 


„ 
5.13. 
17 f. Ill. 
8. 30. 


8, 1, 


6. 2. 


8. 3. 


five pounds remained undiſcharged, are made payable ot 


8. 4. 


of the perſons reſpectively to whom or to whoſe order t 


' ſhall ſpecify the name and place of abode of the perſon ( 


dorſement ſhall be atteſted by one ſubſcribing witneſs at t 


feri 
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covered and applied in the manner pointed out by the 14 
which was to continue for five years, : 

Tux good effects of this act being found, further p 
viſions for the ſame purpoſe were made by another two ye 
after, 

ALL Promiſſory or other Notes, Bills of Exchange, 
Draughts, or undertakings in writing, being negociable 
transferable, for the payment of twenty ſhillings, or for un 
ſum of money above that ſum and leſs than five pound, 
on which twenty ſhillings, or above that ſum and lek th 
five pounds, ſhall remain undiſcharged, iſſued after the 1{ 
January, 1778, ſhall ſpecify the names and places of abo 


ſhall be made payable ; ſhall bear date before or at the tin 
of drawing or iſſuing them, and not on any ſubſequent dy 
ſhall be made payable within the ſpace of twenty-one d 
next after the day of the date; and ſhall not be transfers 
or negociable after the time limited for the payment: 1 
every indorſement ſhall be made before the expiration of th 
time, and bear date at or before the time of making it, a 


perſons to whom or to whoſe order the money is to. be pai 
and the ſigning of every ſuch note, &c. and alſo everyi 


leaſt ; and all notes, &c. of the above deſcription not hari 
theſe requiſites ſhall be utterly void. 

Tux ſame penalties, recoverable in the ſame way as int 
former act, are impoſed on every one uttering, publiſhi 
or negociating ſuch notes, &c. without the requilites pt 


AnD all negociable notes, &c, iſſued before the if 
January, for any ſum between the ſum of twenty {hill 
and five pounds, or on which twenty ſhillings, or leß f 


mand. 
AND this act and the former act are continued not 
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be reſidue of the five years of the former, but alſo for * 
wher five years. 

Ap by a ſubſequent ſtatute, both the x, are made g m. 

xrpetual, 


—— . —ä—b 
e a2 v. 
ACCEPTANCE. 


AN acceptance is an engagement to pay a Bill of Ex- 
unge according to the tenor of the acceptance. 

Tus making of a Prpmiſlory Note is equivalent to an ac- 
tance of a Bill of Exchange, for it is an engagement to 
ij the money for which the note is given, and therefore no- 
ing under this head is applicable to Promiſſory Notes. 

Taz circumſtances which generally concur in the accept- 
xe of a bill, are that the party to whom it is addreſſed, 
a himſelf to the payment, after the bill hag iſſued, before - 
us become due, and according to its tenor, by either ſub- 
riding his name, or writing the word © accepts,” or *ac- 
ted,” or (accepted, A. B.“ But as a man may be bound as 
ceptor without any of theſe circumſtances, it may be con- 
lent to conſider this * under the following points of 


3 with reſpect to the manner in which an acceptance 

gy be made; ſecondly, the time of making it; thirdly, the 

ies by whom and to whom it is made; fourthly, its dif- 

ent kinds; and, fifthly, what ſhall amount to an ac- 

ptance. n yo 

|. Ax acceptance may be either written or verbal; if the 

ner, it may either be on the bill itſelf or in ſome colla- 
writing, 

Is reign bills it has always been underſtood that a colla- $0 Me "4 
ler parol acceptance was ſufficient, 4 0 


» 4 Bur, 
1074. 
In 


a 


Wilkinſon 
v. Lut 


| widge 1 Str. change, it appeared that the acceptance was by a letter, 


Cox v. 
Coleman, 
Mich. 6 
G. II. cited 


B. R. H. 75. 
dill come back I will pay it; and on the return of the hi 


Lumley v. 
Palmer, M. 
88. 11. 2 

B. U. H 74. 
2 dtr. 1000. 


. extend the remedy for damages and coſts to inland Bills 


ACCEPTANCE: . 


In an action againſt the acceptor. of a foreign Bill of Ex 


which the defendant ſaid, I will pay it, if you will fir | 
me ſend to my correſpondent in Ireland. This was held ; 
well as if the acceptance had been on the bill itſelf, 

In another caſe it appeared that a foreign bill was 
on the defendant, and on non acceptance returned to 8 
drawer ; afterwards, the defendant ſaid to the plaintif, if th 


this was held to bind him as acceptor. =. 
Bur on account of an ambiguity in the two ſtatutes whid 


Exchange, conſiderable doubts had ariſen with reſpect tot 
valiaity of a verbal or collateral acceptance of them. 
Tut ſtatute of William, which gives that remedy for nc 
payment after acceptance, requires that acceptance to | 
by ſubſcribing the Bill by the party accepting. 
Tus other ſtatute provides in expreſs words, that no 
ceptance of any inland Bill of Exchange, ſhall be fuffcie 
to charge any perſon whatever, unleſs it be underwritten 
indarſed in writing on the bill. 
- * Two chief juſtices had at different doe A 
making of theſe ſtatutes, ruled that an acceptance by p 
was ſulicient to bind the acceptor, 
+ AxOTHER had afterwards held that ſuch acceptine 

was not ſufficient, 
Bur this point is now finally ſettled bo a 9 
nation in the King's Bench in the time of Lord Hardwicks 
A action was brought againſt the defendant as acceptt 
of an inland Bill of Exchange, and at the trlul the accyy 
ance appeared to have been by parol, on which the pol 
vras reſerved for the opinion of the court, and in deliver 
that opinion, Lord Hardwicke obſerved that the caſes: 
foreign bills were not applicable to the queſtion then det 
* Parker C. J. in nm. v. K. . 1 | A Y, R. Lo 


Smith v. Plunket, Mich, 11 Ann, B and Raymond 
Scott v. Anderſon, at Ni. Pri. M. 10. 1 


c 4 Eyre C. J. in Reay v. Meggot at — pn. In London, Hil, 70. 


1 


ACCEPTANCE, . 
as it wholly depended on the conltruQion: of the. acts 
\Paliament ; the gaſes on inland bills that had ariſen ſince 
kt at were indeed in point; but it was: by ag means ſettled 
i the Court of Common Pleas, that this acceptance was 
ot good; for that he had been informed by one of the 
udges of that court, that in a caſe which had lately come 


change, exception had been taken at the firſt trial, that 
he acceptance was not in writing, and therefore not bind- 
- On an application for a new trial, the court being i in- 

d that the opinion of Lord Raymond was in favour of 
) — all inclined to the ſame opinion. No final 

lement was indeed given, becauſe the defendant thought 

to acquieſce in the inelination of the court. 

Wits reſpect to the acts of Parliament, it muſt be al- 

nel, that they are both, and eſpecially the laſt, very ob- 

rely penned ; they were made to give a remedy againſt 
he drawer for damages, inte1eſt and coſts, in caſe of non- ac- 
ce or non-payment by the drayyee, for no ſuch remedy 
ited at common law. 

Tus firſt gave that remedy, in caſe of non-payment after 
ceptance, but requires that the acceptance [ſhould be in 
ting under the bill, but no proviſion was made for the 
of non-acceptance z the ſtatute of Ann was made to ex- 
nd the remedy to that caſe: and the proviſions of the two 
had evidently a reference to that remedy only ; the fifth 
Kon of the laſt act indeed has expreſs words, that no ac- 
ptance ſhall charge any perſon whatſoever, unleſs under- 
ten or indorſed z and if theſe words ſtood ſingly, it would 
difficult to maintain that any remedy lay againſt the 
tor, by reaſon of u parol acceptance ; but the gene- 
y of theſe words is reſtrained by the words that imme- 
ely follow j that if ſueh bill be not accepted by ſuch under- 
ing or indorſement, no drawer ſhall be liable to pay coſts, 
Mages, or intereſt on that account ; ſo that the firſt general 
IN are to bo underſtood to relate to charging the drawer 
tt intereſt and coſts, Nothing le more common than for 
an 


Orm. v. 


re them of an action againſt the acceptor. of a Bill of fia. C. 


G. II 


= 


A 


40 ACCEPTANCE, | 
an ct of patliament to have general words at fir wii 
| Krefterwards reſtrained by more particular ones, Ang; 
has been faid' that this proviſo was inſerted by the committee 
when there might not be ſo much time for drawing it iy 
clearly, as if it had been done at the firſt drawing of the 20 
Trax proviſo at the end of the act is alſo very material 
the preſent queſtion, © that nothing in the act contained fha 
be conſtrued to diſcharge any remedy which might beſo 
have been had againſt the drawer, acceptor,” or indorſer ; 
any ſuch bill; and ſuch acceptance being clearly valid ! 
common law, it cannot be conſtrued to be rendered voidh 
this ſtatute, | anti nme 
Powell v. AND if a verbal acceptance be binding, there can be 
* doubt but an aceeptance by letter will be ſo too. 
| II. The acceptance is uſually made between the time. 
— iſſuing the bill and the time of payment; but it may allo 
44210 775. made before the bill is iſſued, or after it has become due 
| when it is made before the bill is iſſued, it is rather an ag 
ment to accept, than an actual acceptance, but ſuch agree 
ment is equally binding as an acceptance itſelf, - 
ackſlon v. Wurm the acceptance is made after the time of paymet 
Salk. 127. is elapſed, it is conſidered as a general promiſe to pay tl 
Raym. 364. money: and if it be to pay according to the tenor of the bi 
arr. Cath, this ſhall not invalidate the acceptance, though, the tin 
£59: — being paſt, it be impoſſible to pay according to the tend 
Walcot- but theſe words ſhall be rejected as ſurpluſage. 
1Ld.Raym, 574. 13 Mod. 410. ang: 
—— 265. III. Acceptance is uſually made by the drawee, or peri 
Beawes, on whom the bill is drawn, and when made before the iſſui 
456, 458. of the bill, is hardly ever made by any other perſon; | 
after the iſſuing of the bill, it frequently happens, eil 
that the drawee cannot be found, or refuſes to accept, ori 
his credit is ſuſpected, or cannot by reaſon of ſame diſabil 
render himſelf reſponſible: in any of theſe caſes, an 
ceptance by another perſon, in order either to prevent 
return of the bill; to promote the negociation Hit; « 
fave the reputation and prevent the proſecution ot the dn 
or of ſome of the other parties, is not uncommon: fuct 
ACCepi 


ACCEPTANCE, k 


is called an acceptance for the honour of the 

orle — whoſe account it is made, the effect of which will 
nore particularly explained in a ſubſequent page. 

Tyar engagement which conſtitutes. an acceptance is 

filly made to the holder of the bill, or to ſome perſon who 

ait in contemplation to receive it, and then the acceptoc 


hill before, or ſhall afterwards have it by indorſement ; 
it is frequently made to the drawer himſelf; and then it 
P binding on the party making the engagement or not, 
ling to the circumſtances of the caſe, 

ur mere anſwer of a merchant to the drawer that he will 
luly honour his bill,“ is not of itſelf an acceptance, unleſs 
com panied with circumſtances which may induce a third 
ron to take the bill by indorſement : but if there be any 
circumſtances, it may amount to an acceptance, though 5 
anſwer be contained in a letter to the drawer. 

dun an agreement to accept may be expreſſed in ſuch 
rms as to put a third perſon in a better condition than the 
ver. If one man, to give credit to another, make an abſo- 
te promiſe to accept his bill, the drawer, or any other 
non, may ſhew ſuch promiſe on the Exchange, to procure 
it, and a third perſon advancing his money on it, has 
bing to do with the equitable circumſtances which may 
alt between the drawer and acceptor. 

IV. Ax Acceptance is generally according to the tenor of 
bill, and then it is called a NO and abſolute Ac- 
ptance, 

dor it may differ from the tenor in ſome mn: Cir- 
nltan —_— as far as it goes, be binding on the ac- 
IT may be for a leſs * than that mentioned in the bill: 
may be at an enlarged period, which is uſually the caſe 
12 merchant on whom a bill is drawn has no effects of 
inwer in his hands, and does not ſuppoſe he ſhall have 
[a the time of payment mentioned in the bill. 


E So, 


A anſwer to him, and to every one who either has had 


Beawes, 
83 Pier 


lop. Comp. 


572, 574. 1 
Atk. 715. 


Powell 


Maſon v. 
unt. 


Doty, 286. 
(299-) 


Mar.17 4 


W 
Ly — 


Str. 214. 
Mar. 21. 
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Watker v- So, the drawee may actept a bill which has 'no'its ti 
Mod. 190. tioned for the payment, and which is held payable at fig, 
3 pay at a diſtant period; and ſuch acceptance will bind hin, 
price rv. A BILL was payable the firſt of January, the duwer 
| Shute.P.33- cepted to pay the firſt of March: the holder ſtruck out 
- firſt of March, and inſerted the firſt of January, and 
: was payable according to that date, preſented it for paym 
which the acceptor refuſed ;- on which the holder 
the acceptance to its original Oy -and- the mane oy 

it continued binding. 
Biſhop v. So, the acceptance may direct the bann hou 
Ser 1195 a place different from that mentioned in the bill, as at 
| houſe of a banker; in which caſe if the holder negled to 
mand payment within a reaſonable time, and the ba 
afterwards fail, he muſt ſtand to the loſs, - - 
Smith v. De- Bur if the banker continue - ſolvent, the holder is 


lafontaine, 

5. C. 1. bound to prove a demand on the banker in an action ap 

2 

Kayior Ape. the acceptor, 

* So alſo the acceptance may „ differ from the tenor of the 

Smith v. 

Sear. E. 14 in its mode of payment, as to pay half in moneys | 

G. II. Bul- bi 11 

ler's N. P. DIS, ' 

ge : AN acceptance may alſo be condiciensl as * to pay 
mit Ta.- * 


Abbot. z Certain goods configned to the acceptor, and for whid 
Str. 1152: pill is drawn, ſhall be ſold;“ for it would affect 
factors were not allowed to uſe this caution when bil 
drawn on them, before they have an opportunity to dilpe 
the goods, 

| utlan v. $0, an acceptance © on account of the ſhip Thetis 
| Wiege caſh for the ſaid veſſel's cargo“ is ſufficient to bind th 
| | © ceptor, | 
| Banbury v. ON the ſame principle, an . © to pay 
A mitted from the place where the perſon on whoſe 
Acceptance is made reſides,” ſeems nen after d 

mittance made. 
1 Term, Bur what ſhall be conſidered as an abſolute of « 
* at acceptance is a queſtion of law to be determined 
court, and is not to be left to the jury. 


ACCEPTANCE. 


A Bu was drawn in New England for a ſum of money 
vvanced there, for the repairs of a ſhip, of which Lutwidge, 
de drawee, reſiding at Whitehaven, was the freighter. Wil- 
kinſon, the holder of the bill, applied to a merchant in London, 
v ſend the bill to Lars for acceptance: the merchant 
nt it incloſed to the drawee, who by letter acknowledged 


gil pay, in caſe the owners of the Queen Ann do not; and 
tey living in Dublin, I muſt firſt apply to them; I hope to 


they will pay. it, but I judge it proper to take their advice be- 
fore I do, with which I requeſt you will acquaint Mr. Wil- 
bun, and that he may reſt ſatisfied of the payment.“ In 
wother letter he writes, I have not had an opportunity of 
ſnding the bill to Ireland, but will take the firſt opportunity, 


v my promiſe,” The bill not being paid, an action was 
Fug againſt Lutwidge as acceptor, in which he inſiſted 
at theſe letters did not amount to an abſolute acceptance, 
ut was only conditional, to pay in caſe the owners of the 
Queen Ann did not; and that his promiſe to procure pay- 


alice thought it was rather in favour of himſelf; that the 
ters were a complete acceptance, and amounted to this; 


Ireland, but aſſured him that at all events the money 
ould be ſecured, whether the owners of the Queen Ann 
wed it or not. 

ABILL was drawn on Mathews, payable to one Lenox, s 
order, and by indorſement came into the hands of Sproat ; 
at's clerk preſented the bill for acceptance to Mathews, 
lived in London, and who told him, “that the drawer 
ud conſigned a ſhip and cargo to him, and another perſon 
in Briſtol ; but as he could not then tell whether the ſhip 
would arrive at London or Briſtol, he could not accept at 
lat time:“ the clerk, by the conſent of Mathews, left the 
4 and afterwards called, in company with his maſter, to 

oy whether Mathews would accept the bill or not; who, 
E 2 on 


A 


the receipt, and wrote thus; © The bill which you ſent me I. 


— their anſwer in a week or ten days: I do not expect 


ut he wiſhed the holder of the bill to give him time to write 


61 
Wilk inton 


v. Lut- 


widge. 
er. 648, 


al then will remit to the gentlemen concerned, according 


ent from them was in favour of the plaintiff: but the chief Raymond, 


Sproat V. 

athews. 
1 Term. 
Rep. 183. 


NX. 


52 


Vid. Doug. 
286. 


Pier fon v. 
Dunlop. 
Cowp. 571. 


« would be paid, even if the ſhip were loſt.” 


folute acceptance. Mathews had three events in cottet 


ſurance, by which he could indemnify himſelf by recover 
againſt the underwriters: but if ſhe atrived in Brifto, t 


in either of the former events he ene 


nexed to it, if the bill ſhould be negociated and come to 


bill, aſſigned to Dunlop and Co. as a ſecurity till the Bj 
Exchange ſhould be accepted: Nichol indorſed the bill 


Acettraxen. 
on being preſſed, declared, «the bill was a-good one, 1 
Tus court held that this was only a conditional, not ani 


plation; the arrival of the ſhip at Briſtol, her arrival 
London, or her being loſt: if the ſhip arrived in London, t 
cargo being configned to him, he would have effect u 
imburſe himſelf; if ſhe were loſt, he had the poliey « i 


cargo was conſigned to another, he would have no effet 


the latter he did not. 

Ir the acceptance be in writing, and the drawee inte 
that it ſhould only be conditional, he muſt be careful to « 
preſs the condition in writing as welk as the acceptance; 
if the acceptance ſhould, on the face of it, appear to beal 
lute, he cannot take advantage of any verbal condition 


hands of a perſon unacquainted with the condition, and 
againſt the perſon to whom the verbal condition was 
prefled, the burthen of proof will be on the acceptor, 

A CONDITIONAL acceptance, when the conditions 
which it depends are performed, becomes abſolute, 

N1cHoL was the captain of a ſhip of which Pierſon 
the owner. The ſhip: was freighted' with naval ſtotet 
M'Lintet, who being unable to diſcharge the freight, 0 
a bill on Dunlop and Co. payable fifteen days after figi 
the order of Nichol, and gave Nichol a certificate or 


ſent it to Pierſon, together with a letter from Mint 
Dunlop and Co: in which was incloſed the certificate 
MLintot deſired them to tender at the Navy Office, 
at the ſame time he adviſed them, that he had drawn on! 
as above. On the 2d of October, 1776, Pierſon ſe 
letter, with the certificate incloſed, and alſo the Bill ef 
change, to Dunlop and Co.: when the bil} was dem 
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in the next day, the defendants delivered it up, ſaying, 
da not be accepted till the navy bill was paid; but 
hey refuſed to deliver the navy bill, ſaying, they would re- 
3 money themſelves. It was held that this was a 
enditional acceptance, which on the receipt of the money 
ene abſolute, Nichol, the captain, had a lien on the 
nd ſtores for his freight; the certificate was a ſecurity for 
ut freight; it was given into his poſſeſſion as a pledge for 
te money till the bill ſhould be paid. It was not ſent to 
Junlop and Co. by the poſt in the uſual courſe, but was 
Cloſed to Pierſon as his ſecurity. He was therefore not 
und to part with it till the bill was accepted. Dunlop and 
> detaining it, and ſaying that the bill would not be 
| till the navy bill ſhould be paid, undertook, on that 
ent, to accept and pay the Bill of Exchange. 
Bur if the conditions, on which the agreement to accept a 


| A ˙¹ 1 C7 EE 


10 if a merchant undertake to accept bills to a certain 
on condition that a cargo of an equal value be con- = 


med to him, and an order given for inſurance, If the cargo 
aligned do not equal the value, he is not bound to accept. 
V. A SMALL matter will frequently amount to an ac- 
ptance, according to the circumſtances of the caſe : thus, 
he merchant ſay, leave the bill with me, and to-morrow 
jill accept it; this is an acceptance, for it gives credit to 
bill, and prevents the holder from taking the neceſſary 
ps againſt the drawer. 
Bur if the merchant ſay, leave the bill with me, and I 
look over my books and accounts between the drawer 
ime; call to-morrow, and accordingly the bill ſhall be ac- 
ted; this id no complete acceptance, becauſe it depends on 
balance of the account, and on the merchant's having ef- 
u in bis hands to anſwer it, ſo chat he gives no ablolute 
dit to the bill. 
ur thing written on the bill by the drawee, not ex- 
** za rect refuſal to accept, as "7 accepted,” « preſented,” 
'E 3 14 ſeem“ 


cout of a particular fund, But the court held, that, the unt 


. 
Powell v. 
Monnier, 1 
Atk. 717. 
(612.) 


Smith v. 
Niſſen. 1 


Term. Rep. 
269. 


Beawes, 
466. 


.. © Jackſon, pleaſe to pay this bill, arid charge it to Mr; New 


AB was ſent to the drawee for acceptance; he kent 


cumſtances alone did not amount to an acceptance. 
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& ſeen,” will, if unexplained — 
to an acceptance. 

So, a direction to a third perſon to bey e 
ceptance. The drawee of a bill underwrote it thus; u My 


© ton's account.“ It was contended that this was not an 
ceptance, for that the party did not mean to become u 
principal debtor. It was only a dire&ion to Jackſon, wh 


writing being a direction to pay the ſum, it was of no in 
portance to what account it was to be placed when paid 
that was a tranſaction between the parties themſelves, x 
this was a ſufficient acceptance, 


for ten days before it became due without any objection; a 
whilſt it continued in his hands, he entered it in his bill bod 
under a particular number, and wrote the number on t 
bill, and at the bottom, the day when it would becomes 
and then ſent it back, refuſing to accept it: it was pro 
that it was the chmman practice of the drawee to enter u 
mark all bills in the fame manner, whether he intended to 
cept them or not; the court ſeemed to think that theſe 


IF a merchant be deſired to accept a bill on the account 
another, and to draw on a third, in order to reimburſe hi 
ſelf, and in conſequence he draw a bill on that third perl 
the bare act of drawing this bill will not amount to an 
ceptance of the other, for the party evidently ſhews he ms 
only to make himſelf liable, in caſe he bill drawn by! 
ſhould be accepted and paid, 

AN agreement to accept ar honour a bill, will in u 
caſes be equivalent to an acceptance, and whether that a 
ment be merely verbal or in writing is immaterial: I 
having given or intending to give credit td B. write to 
know whether he will accept ſuch bills as be drawn 
him on B's account, and C, -return for anfwer that he 
accept them; this is equivalent to an acceptance, and ai 
ſequent prohibition to draw on him on B's account vil 


free. 


no avail if in fact, n to that prokjditions the credit. 
u been given. 

Wart, a merchant in Ireland, deſired to draw on the 
, 155 to one Clifford, and propoſed to give them credit on 
pod houſe in London for their reimburſement, or any other 
x of reimburſement : the plaintiffs, in anſwer, defired a 
firmed credit on a houſe of rank in London, as the con- 
jon of their accepting the bill: White named the houſe of 
| defendants as that houſe of rank: the plaintiffs honoured 
e dnught, and paid the money, and then wrote to the de- 


ring to know whether they would accept ſuch bills, as 
| plaintiffs ſhould in about a month's time draw on their 
uſe for 8001. on the credit of White; the defendants agreed 
honour the bill; but, before it was drawn, White failed, 
then the defendants wrote to the plaintiffs, informing 
n that White had topped. payment, and deſiring them 
to draw, as they could not accept their draught. The 
untiffs however drew, holding the u not at liberty 
withdraw their engagement. | 

Os behalf of the defendants it was argued that the letter 
wich they promiſed to bonour the plaintiffs bill imported 
redit giyen to the plaintiffs in proſpect of a future credit to 
given. by them to White; for the letter of the plaintiffs, to 
ich that of the defendants was an anſwer, only intimated 
intention of giving credit to White, on condition of a 
dit from the defendants, and that therefore this credit 


ney,—Buyt the real tranſaction between the plaintiffs and 
ſute was very different from that repreſented to the defen- 
ts; the former had accepted White's bill a conſiderable 
r before the latter had undertaken to honour their draught, 
Iconſequently could nat be conſidered as having been in- 
need by that engagement. That this tranſaction had been 
uulently., concealed from the defendants both by White 
ite plaintiffs 3, if it had boen diſcloſed, the defendants 

U hare plainly ſeen. that r doubted of White's 
E 4 


ati, Pillans and Roſe, merchants, at Rotterdam, for S00l. Nia 


git well be countermanded before the advancement of 


- Mierop. 
Bur, we 


wants Van Mierop and Hopkins, merchants, in London, 


56 


 fufficlency, by their requiring a further ſecurlty r. 


than a naked agreement, which was not ae to u 


dhe plaintiff k would have been lmitaterlal tothe pl 
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already contracted ; and that therefore this concealinen 
circumſtances was ſufficient to vitiate the contra, It U 
likewiſe void for want of conſideration, it being like « yn 
miſe to pay another man's debt eontracted before the 
miſe, which was a paſt conſideration, and therefore no m« 


tain an action. 

To this it was anſwered, that if indeed a were u 
fraud in the tranſaction, that would have been ſufficien 
vacate the contract; but it was manifeſt that none exif 
here, nor were the defendants deceived into a belief that 
credit to White was future; the plaintiffs letter impor 
only a wiſh to be informed whether the defendants would 
cept bills on White's account, which they, by their anſn 
conſented to do. The plaintiffs did not ſeem at the tine 
have doubted of White's ſufficiency, or to have meant 
conceal any thing from the defendants, The diaught 
White on the plaintiffs payable to Clifford was no part 
the conſideration of the engagement of the defendants; th 
and all the precedent correſpondence, was intirely out df 
cafe, By promiſing to honour the plaintiffs draughts, 
defendants admitted that they either had effects of Whit 
their hands, or that they had credit on him, There ws 
pretence for the objection of this being a naked agreeme 
whatever might be ſaid in other cafes of a naked agretn 
or the want of conſideration,” there was no ſuch thing in 
cuſtom of merchants with reſpect to Bills of Exchange. 1 
true reaſon why the acceptance of a Bill of Exchange n 
bind, is not on account of the acoeptor's having or being! 
poſed to have effects in his hande, but from the come 
of trade and commerce; the acceptance is an obligatia 
pay, though the acceptor have no effects of the perſu 
whoſe accoynt the bill is drawn, and. though there be not 
ſideration. The end of the inſtitution of bills, their eum 
requires that it ſhould be ſo, This caſe ie the ſame 
White had drawn on Van Mierop and Hopkins, -payal 


i 


Acetrrate t. 
ter Van Mlerop and Hopkins had effocte of White or 


eſe, to accept it: if a man agree to do the formal part, 
uu, inthe caſe of an acceptance of a bill, conſiders it as 
tully done: the defendants could not afterwards rettaCt; it 
ld be deſtruRive to trade and credit if they might. There 
10 analogy between this caſe and a promiſe to pay ans» 
ter man's debts already contracted, It is a tranſaction of 
ite a different nature. If a conſideration were neceſlary, 
re is here a ſufficient one. Any damage to another, or 
karance or ſuſpenſion of the aſlſertian of his right, is a 
Ecient foundation for an undertaking, and will make it 
ling, though no actual benefit accrue to the party whe 
ertakes, Here the engagement of the defendants occa« 
ned a poſſibility of loſs to the plaintiffs : it is plain they 
ud not rely gn White's aſſurance alone, and therefore 
wrote to the defendants to know if they would honour 
ir draught: by engaging to do ſo, they prevented the 
ntifs from calling on White to perform his agreement, 
giving them credit on a good houſe in London for a reim- 
ment. The ſuſpenſion of the plaintiffs' right, to call on 
ſhite for a compliance with his agreement, is a conſidera- 
i ſufficient to maintain an action, if that ſuſpenſion be only 
aday, or for ever ſo ſhort a time, 

I a bill be drawn on a ſervant, with a direction to place 
money to the account of his maſter, and the ſervant ac- 
| it generally, this renders him liable to anſwer perſonally 
an indorſee, 

Dur of Exchange was drawn In this manner; * At thirty 
light, pay to John SomerVille, or order, 200l. and place 
ame to the account of the York buildings company, value B. 
ved by yours, Charles Mildmay.“ Directed to Mr. 
nphrey Biſhop, caſhier of the York buildings company, 
Weir houſe in Wincheſter-ſtreet, London.“ Accepted, H. 
bop, 13th June, 1932, This bill was indorſed to Thomas, 
brought an action againſt Biſhop as the acceptor, At 
tial 1 defendant proved, that the letter of advice was ad · 
dreſſed 


| iſthey had accepted his bill: what was done here amounts 
de fame thing 1 to promiſe to give the bill due honour, is 


Thomas v. 
Biſhop. 3. 


Ber, N. _ 


38 


3Bur.1916. livery: if payable to J. 8. or bearer, they aro pop 
1% Rep» bearer as if J. S. were not mentioned. 


495 


' with more certainty ; the houſe of the York building: ca 


' otherwiſe had the action been by the payee, who was pr 
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dreſſed to the Company ; and\that the bill. doing. broyg 
their houſe, he was otdered to accept. it, which he did ig 
ſame manner as he had accepted other bills: but it. ya 
termined that this evidence was immaterial. The b. 
the face of it, imported to be drawn on the defendant; it 
accepted by him generally, not as ſervant to the compay 
to whoſe account he had no right to charge it, tillaQual py 
ment by himſelf; and this being an action by an ingdorſe, 
would be of dangerous conſequence. to trade to admit vi 
dence, ariſing from extrinſic circumſtancgs, ſuch ay the lan 
of advice. This. differed widely from the caſe of a bill 
dreſſed to the maſter, and ſubſcribed by the ſervant, Al 
of Exchange is a contract by the cuſtom of merchant, x 
the whole of that contract muſt appear in writing z there lig 
thing in writing here to bind the company, nor can any ati 
be maintained againſt them upon the bill, for the additions 
caſhier to the defendant's name, is only to denote the perk 


pany, is to inform the indorſee where the drawee is to 
found, and the direction to whoſe account to place f 
money is for the uſe of the drawee only, It might have b 


to the tranſaction, and if it had appeared that he tendered! 
bill as a bill on the company: but this plaintiff being a ſtrang 
thoſe circumſtances could not he conſidered. 


| 


C A P. VI. | 
Transfer of BiLLs and Noris uer 


ACCORDING to the lifference in the Qile of 
bility of Bills and Notes, the modes Re ante 


differ. e fo 
Bills and Notes payable to bearer are e 1 


1 
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zor to the transfer of thoſe payable to order, it is neceſ- 

in addition to delivery, that there ſhould be ſomething by 

on the payee may appear to expreſs his order. This ad- 

jonal circumſtance Is an indorſement, ſo called from being 

ully written on the back, though without doubt an order 

ransfer would be equally valid, if n at the bottom or 

the face of the inſtrument, 

Was no regulation is made by at of parliament * 

to the negociation of Bills or Notes, no particular form ' 

wards is neceſſary to make an indorſement, only the name 

de indorſor muſt appear upon it, and it muſt be written 

ſigned by him, or by ſome perſon authorized by him * 

purpoſe. | 

1DoRSEMENTS are either in full or in blank ; a full in- 

ment is that by which the indorſor orders the money to 

mid to ſome particular perſon by name. A blank indorſe- 

it conſiſts only of the name of the indorſor. 

\ 8LANK indorſement renders the bill or note afterwards Doug, 6ry, 
ſerable by delivery only, as if it were payable to bearer, (69: ) ws 
by only writing his name, the indorſor ſhews his inten- 

ithat the inſtrument ſhauld have a general currency, an 

transferred by every poſſeſſor. 

LANK indorſements are more frequent than thoſe in full, 

auſe, if every indorſement were in full, the back of the in- 

ment would be ſoon filled up, and its negociability would 

ek extenſive, 

rer where reſtrained by act of parliament, the transfer 1 Lord 

bil or note may be made at any time after it has iſſued, VII Ig. 
aſter the day of payment; and in caſe of the former, Rep e 
the acceptor reſides at a diſtance from the drawer, is 1516.2 1 Bl, 
ſuently made before acceptance, Doug. a 
x where the transfer is by indorſement, that indorſe- (633) 

t may be made on a blank note, before the inſertion of 
ate or ſum af money, in which caſe, the indorſor is 

e for any ſum, at any time of payment, that may aſter- 

i de inſertedz and it is immaterial whether the perſon 

the note on the credit of the indorſement knew whe- 

was made before the drawing of the note or not; for 

in 


y 
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ſuch a caſe the indorſement is equivalent to a lot of 6 

the any indefinite ſum, | 

eat . Ons Galley having had frequent money tranſaRtion 1 
Doug: 496, Ruſſel a banker, and having overdrawn his caſh accoy 
Ruſſel ſuſpecting his credit, refuſed to advance him any m 

money, without the addition of the namg of ſome indorky 

whom he ſhould approve: on this Galley applied to Ly 

ſtaffe, who indorſed his name on five copper plate check 

made in the form of Promiſſory Notes, but in blank, thy j 

without any ſum, date, or time of payment, mentioned int 

body of the notes. Galley afterwards filled up the bly 

with different ſums and dates, and Ruſſel diſcounted 4 

notes. Galley became a bankrupt, and Ruſſel demanh 
payment of Langſtaffe, and on his refuſal brought an ads 

in which the court thought he was intitled to recover, thay 

it appeared that he knew the notes were blank at the time 

the indorſement. 

Bank of 2 IT is ſaid that on a transfer by delivery, the perſon mak 
Newman. 1 it, ceaſes to be a party to the bill or note; that ſuch atran 
> _ 4 waa is a ſale, and that he who ſells it, does not become a neu 


Mod. 241. curity, and is not liable to refund the money if the bill th, 


Lambert v. 


Pack. 1 id. 
+ not be paid 


7th refolu« Bur this can only be true, when applied to the caſe . 

demand by a ſubſequent party when ſeveral have inte 
between him and the party againſt whom he makes thei 
mand it can never apply in its full extent as between! 
immediate parties to the transfer! for though the perſon 
has given the money for the bill or note cannot recover in 
the perſon who received it, as indorſor, yet he may corta 
recover in an actlon for money had and received for hi 
as the transferer muſt be underſtood to undertake that the 
ſhall be duly paid, 


Tuovon u blank indorſement be 8 ſufflelent tranufin 
may enable the perſon In whoſe favour It la made to 1 
1 elate the Inſtrument, yet It [8 In hls option to take It « 
wn ; a4 Indorſ6e or av ſervant or agent te the Indorſor, 4nd BY 

lauer may; un his ANT declare u 


BILLY AND NOTR1, 
n ation againſt the drawer or acceptar, Nothing is more 


nk, and ſend it to ſome friend for the purpoſe of procuring 
g acceptance or the payment; in this caſe, It is in the 
ver of his friend, either to fill up the blank ſpace over the 
Yorſor's name, with an order to pay the money to himſelf, 
ich ſhews his election to take as indorſee, or to write a 
ceipt, which ſhews that he is only the agent of the in- 
Mor. f 

0s this principle, a man to whom a bill was delivered 
th a blank indorſement, and who carried it for acceptance, 
aimitted, in an action of trover for the bill againſt the 
wee, to prove the delivery of it to the latter. 

Taz original contract on negociable Bills and Notes is to 
to ſuch perſon or perſons, as the payee or his indorſees, or 
irindorſees, ſhall direct; and therè is as much privity be- 
1 the laſt indorſor and the laſt indorſee, as between the 
wer and the original payee. When the payee affigns it 
x, he does it by the law of merchants; for as a thing in 
ton, it is not aſſignable by the general law. The indorſe- 
nt is part of the original contract, is incidental to it in the 
ture of the thing, and muſt be underſtood to be made in the 
he manner as the inſtrument was drawn: the indorſee holds 
In the ſame manner, and with the ſame privileges, qualities, 
| advantages as the original payee, as a transferable nego- 
ble inſtrument, which he may indorſe over to another, and 
t other to a third, and ſo on at pleaſure; and therefore an 
borſor, where he indorfes It for a valuable conlideration, can» 
limit his Indorſement by any reſtrletion on the indorſee, 
u to preclude him from transferring it to another as 4 
| N negotiable, p | 

UN thoſe principles it has been ſeveral times ſolemnly 


tthe Indorſement to him does not contain the words "to 
ler “ 


| one eaſe It appeared that Manning had glven 8 
ſary Note to Statham or order 4 Statham uiligned 
V Withorhoud, and WItherhead to More, who, on 
none 


1 


8, 
«al than for the holder of @ bill or note, to indorſe it in STS. 
I 


Salk. 1 


Ray, By 


bed, that It le no objection to the claim of an indorſee, ' 
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1. non-payment at the time, brought an action against) 
Gomyns ning: on a demurrer to the declaration, exception any y 
MH n. & that the aſſignment to Witherhead was made without fs 
0.1, hed to him or order, and that therefore he could not aflign i 
to More, But it was held by the whole court that the 
dorſement was ſufficient; for if the original note be 4 
able, then, to whomſoever it may be afligned, he has the 
.intereſt in it, and may aſlign it as he pleaſes 3 an all 
him comprehends his aſſigns. ' | 
.' In another caſe the plaintiff had declared on an ind 
ment made by William Abercrombie, by which he appi 
the payment to be to Louiſa Acheſon, or order”; 0. 
. bill being produced in evidence, it appeared to be origi 
Eh made payable to Abercrombie or order, but Abercrom 
indorſement was only this; “ pray pay the contents to L. 
Acheſon,” It was objefted © that the indorſement dil 
agree with the declaration.“ The court however give} 
ment on the ground of a general propoſition in law, t 
bill is negoclable without the addition of thoſe words ty 
indorſement z the legal import of ſuch indorſement being 
the bill was payable to order, and that the plaintiff mig 
this have indorſed it over to another, who would have 
the proper order of the firſt indorſor, | 
Yer notwithſtanding theſe caſes, the ſame pee vu 
agitated on the following occaſion, 
Coro Ciive drew « bill payable to Mr. cand. 
order, on the Eaſt-India company, who accepted it; 
| Cambell indorſed it to Mr. Robert Ogilby, but the 
4 or order being originally omitted, were afterward 
 ferted by another hand before the trial; Ogilby 
over to Meſlrs, Edie and Laird, or order, and afte 
| fore the payment, became inſolvent : Edie and Laird br 
vx an action againſt che company as acceptors, wha refuſed 
ment, on pretence that Ogilby had no right to aflign i 


Ine 


plaintiffs; the real queſtion was, who ſhould bear f 
Mr. Cambell or the plaintiffs, for the Eaſt. India con 
if they did not pay to the plaintiffs, muſt pay to Mr. Wt t 
bell, 


BINDS AND NOTE 8, 


ar the tri Lord «Mansfield permitted. che defendants to 
uu evidence of a uſage "among (merchants, that an indorſe- 
unt to any individual by name, without the words, * or 
er,” deſtroyed the negociability of the bill, and confined 
y right of recovery to that individual perſon; this uſage 
proved by a number of witneſſes ; but na inſtance-was 
wn where the indorſee, to whom a bill was indorſed with- 
adding the words, “or order,” ever actually loſt the 
ney, ſo us to put him on diſputing the point. His lord- 
bir, in his addreſs to the jury, told them, that, laying the 
bigs out of the caſe, by the general law, the indorſement 
ld follow the nature of the original bill, and be an abſo- 
it aſſignment to the indorſee or his order: but that he left 
to them, on the particular evidence of the uſage that had 
laid before them; that if they found an uſage ſo oſta- 
(hed and ſettled amongſt merchants and truders as to be 
lar and plain beyond all doubt, they might find a verdi& for 
u defendant, but that if they were doubtful of the uſage, or 
it appeared to them not to be fully and clearly eſtabliſhed, 
to be the other way, then they ought to find for the plain» 
; | 
Tuar the queſtion aroſe on the inſolvency of Qgilby, the 
rt indorſeez that therefore it ought to be conſidered who it 
that gave credit to him, for that he who gives the credit 
ght to run the riſk: that if Mr, Cambell meant to truſt 
elby with the money, it was he who ought to ſuffer by 
| and that he meant to truſt him was clear; for it was 
knowledged on all hands, that Ogilby himſelf had a right 
receive it of the company, whether he had a right to in- 
ſe the bill to another perſon or not. 
Taz jury found for the defendants; and on an application 
anew trial, the counſel in ſupport of the verdict reſted 
ncipally on the uſage which had been eſtabliſhed by the 
dence; and with reſpect to the two caſes before cited, they 
feavoured to ſhew that they did not apply to the preſent ; 
frſt, they ſaid, muſt have been an indorſement in blank, 
t to Witherhead by name, and then there could be no 
bt of his power to transfer it: the ſecond did not decide 
| the 


doe received ; but even then it muſt be proved by fad, 


720 1227. 
bs.) 617, 


dorſor,“ was at leaſt extrajudicial; if not added by the 
opinion that the law was ſettled by thoſe two caſes; that 


to preclude the perſon to whom It is made from t 


OO PRANOFER OF 
the prefent queſtion, for it was only an obfedhlen en wes 
of the declaration. varying from the evidence: the plain 
had clearly a right to recover, without entering into 
general queſtion, for ſhe was the perſon to whom the) 
was indorſed, and had not indorſed it over j and what the et 
was reported to have ſaid, © as to her power to have ind: 
it to another who would be the proper order of the firl 


porter himſelf; but, the court, on full deliberation, wes 


an indorſement was good, and gave the indorſee 8 right 
indorſing over: that the law having been fo ſattled, no 
dence of an uſage contrary to it ought to have been admit 
that the law of merchants is the law of the kingdom, 
part of the common law, and when once eſtabliſhed by} 
dicial determinations, cannot be ſhaken. Where indeed | 
law of merchants is doubtful, the/evidence of a cuſtom n 


by opinion only, and muſt be conſiſtent with the 
principles of the law. 
Yu an indorſement may be reſtritive z and then it or 


the inſtrument to another, ſo as to give him a right of ad 
either againſt the perſon impoſing the reſtriion, or ai 
any of the preceding parties; it may give a bare authority 
the indorſee to receive the money for the indorſor ; as | 
ſay, “ pray pay the money to ſuch a one for my uſe; 
uſe ſuch other expreſſions as neceſſarily import that be. 
not mean to transfer his intereſt in the Bill or Note, | 
merely to give a power of receiving the money. In luc 
caſe it would be claar that no valuable conſideration had} 
paid, but the intention of reſtraint muſt appear on the | 
of the indorſement,* 

So, if the payee direct by indorſemetit, that © the wi 
| muſt be credited to the account of a third perſon,” 
not a transfer of the bill to that third perſon, but only u 
thority to the drawees to give him credit for ſo much; 


Witt Anb notes, 0 


+ does hot meat to make himſelf liable as indorfor, or to 

the other to raiſe money on the bill. 

Aud if in ſuch a caſe the drawee accept the bill, inſtead of 

calling it, and an indorſement be forged and the bill no- 

ated, the party who ſhall advance money on It muſt 

vin the loſs; and if afterwards a friend of the drawer, by 

ike, pay the bill fon his honour, the drawer may recover 

& the money, in an action for money had and received to 

uſe; for it was the duty of the party advancing the money 

the bill to read the ſpeclal Wund- he muſt 

for his negligence, 

us, where a bill was drawn by a houſe in D on Ancher v. 
uſe in London, payable to a perſon reſiding in Denmark, Rogland, 
ik order, and the payee made ſuch a ſpecial Indorſement 3 fe 99%: | 
drawees accepted and gave notice to the drawers and to 

perſon in whoſe favour the Indorſement was made, that 

had received the' bill, and placed it to the account of the 

xr; the clerk of the acceptors forged an indorſement to 

for order, from the perſon to whoſe account the money 

to be credited, and diſcounted it at the Bank; the ac- 

rs failed before the day of payment, and a friend of the 

rs went to the Bank and paid the bill for their honour ; 

tuwers afterwards recovered back the money from the 

, on the ground that this ſpecial indorſement reſtrained 
Der of the bill, and that the money was paid by 


A of an infant, and he 
e it to another, no recovery can be had on that indorſe- 
| againſt the infant, becauſe he cannot render himſelf 
dy his contract; yet, as it is to be preſumed, unleſs 
contrary appear on the face of the indorſement, that 
indorſee has given a valuable conſideration, the infant's 
ment cannot be conſidered ag ſuch a reſtraint on the 
Kiability of the bill as to prevent the indorſee's recovery 
a the acceptor or drawer, or any of the other in- 
Is, 
ux the transfer may be by delivery only, that transfer 
te made by any perfon who by any means, whether ar- 
F cident 


E 
h; 


Miller v. 
Race. 1 
Bur. 45%» 


| wards came into the poſſeſſion of one Miller, an innkeeps 


the true owner, who could only recover them back fromt 


— 2 
aughan. 3 
Bur, 1516. 
1 Bl. Rep. 
485. 


the plaintiff was intitled to recover; becauſe there appeared 
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cident or theft, has obtained the poſſeſſion; and any hol 
may recover againſt the drawer, acceptor or indorſor i 
blank, if he gave a valuable conſideration es know 
ledge of the accident. 

A Bank note for 211. 10s. payable to one. Willi 
Finney, or bearer, on demand, was, ſent by Finney. und 
cover by the General Poſt to his correſpondent; in Oxfor 
ſhire; the mail on the ſame night was robbed, and this n 
among others taken and carried away by the robber ; it after 


for a full ang valuable conſideration, in the uſual courſe 
his buſineſs, without any notice or knowledge of its havir 
been taken out of the mail. Finney hearing of therobbery, y 
plied to the Bank to ſtop the payment of this note, which 1 
ordered, on his entering into ſecurity to indemnify the Bank 
Miller afterwards preſented the note for payment, 'and 
livered it to Race, a clerk of the Bank, who refuſed either 
pay it, or to re-deliver it. Miller brought an action of tro 
againſt Race, for the recovery of the note; and a caſe ſtati 
theſe circumſtances coming before the court, it was held th 


circumſtance of colliſion in him; he had taken the note 
the uſual courſe, of his buſineſs, for a valuable conſiderati 
and the currency of theſe notes and the nature of trade 
quired that the fair holder ſhould be protected even agil 


finder, or any other * who had given no value 
them. 

VAUGHAN, a merchant in London, gave to Bieknell, 
of his ſhips huſbands, a draught on his banker, Sir Ct 
Aſgill, payable to ſhip Fortune, or bearer : Bicknell loſt e 
draught: the perſon who found it, or at leaſt was in poi 
ſion, however he might have obtained that poſſeſſion, 1 
four days after the note was payable,. to the ſhop of G 
a tradeſman at Portſmouth, and having bought ſome i* 
gave him the note in payment, and deſired to have the 
lance. Grant ſtepped out to make inquiry who Vauy 
might be, and being informed he was a reſponſible man, nc 


BILLS AND NOTES. 


ofthe note, retaining the price of the tea. Vaughan being 
yprized that Bicknell had loft the note, ſent notice to Sir 


refuſed, Grant brought his action againſt Vaughan as the 
ayer. The cauſe was tried by a ſpecial jury of merchants, 


a, the court held that theſe notes were transferable by 
gere delivery, and however the true owner may have loſt 
m the fair poſſeſſor for a valuable conſideration was in- 
td to the money, and therefore granted a new trial. 


a blank indorſement. 


zich, Payne and Smith, bankers, in London, payable. to 
; lam Ingham, or order, thirty one days after date, for value 
ceived, Ingham indorſed it in blank; John Daltry re- 
ived it from him, and indorſed it in the ſame manner, and 
ivered it to Joſeph Fiſher; it was ſtolen from Fiſher at 
ork, without any indorſement by him: Peacock, a mercer 


d it to Peacock, of whom he bought cloth and other 
icles in the way of his trade as a mercer, and gave him 
lat bill in payment, receiving. the balance in caſh and ſmall 
Is: it appeared that Peacock did not know the drawers, 
had, ſeveral times before that, received bills drawn by 


acceptance and payment to the drawees, who refuſed ; on 
ich he brought an action as the indorſee of Ingham againſt 
drawers. A verdict by conſent was found for the plaintiff, 


dal caſe ſtating the preceding facts. The court held that 
te was no difference between a bill or note indorſed blank 


leſion proves property in both caſes. The holder of either 
tot with propriety be conſidered as aflignee of the payee. 
F 2 * 


hut he note was iti his hand-writing, gave che change out 


Charles Aſgill not to pay it. Payment being accordingly 


T a8 ſame principle applies to the caſe of a bill negociated 


A BILL was drawn at Halifax, by Rhodes and another, on. 


Scarborough, afterwards received it from a man unknown, 
o called himſelf William Brown, and by that name in- 


ect to the opinion of the Court of King's Bench, on a 


o found for the defendant. On an application for a new 


Peacock v. 
Rhodes et 
al, Doug. 

611. (613. 


em, which were duly paid. Peacock tendered this bill 


| one payable to bearer. They both paſs by delivery, and 


TRANS EIA OF 


Vid. p. 
43, 44 


an aſſignee mult take the thing aſſigned, ſubſect m al te 
equity to which the original party was ſubject: if this rule 
were applied to Bills and Notes, it would ſtop their eurrency, 
it would render it neceſſary for every indorſee to enquire ino 


all the circumſtances, and the manner in which the bill came 


to the indorſor: but the law is now clearly ſettled, -that 1 
holder coming fairly by a bill or note, is not to be uſfechel 
with the tranſaction between the original parties, except i 
ſuch caſes as depend on particular acts of parliament. 

Bur a transfor by indorſement, where that is neceſlary 
can only be made by him who has a right to make it, and that 
is ſtrictly only the payee, or the perſon to whom he ot his 
indorſees have transferred it, or ſome one claiming in t 


right of ſome of theſe parties. 


Carvick v. 
Vickery. 
Doug. 630, 
(633) in 
the Notes. 


C-nnor V. 
Martin. 1 
Str. 510. 


WHERE a Bill or Note is drawn in e of two or tr 
in partnerſhip with one another, an indorſement Want 
bind both, if the inſtrument concern their joint trade: ſ 
where it is in favour of them or either of them, an indor{ 
ment by one is a ſuſkcient transfer, though they be not 
partnerſhip, 

. So, where a bill drawn by two is made payable to the 
or their order, it would ſeem from principle, that eithy 
might transfer without the other; for when two perſons j 
in the ſame bill, they hold themſelves out to the world 
partners, and, for that purpoſe, are fo be treated as ſuch; a 
when a bill goes out into the world, the perſons to whom 
is negociated are to collect the {tate and relation of the 
ties from the bill itſelf. If they appear on the bill as partnet 
it may be of leſs public detriment to ſubject them to the1 
convenience of being treated as ſuch, than to permit them 
deny that they are ſo. 

Bur there is a univerſal uſage among all the bankers 
merchants in London, that in ſuch a caſe, an indorſement 
one of the payees only is, void. 

Ir a Bill of Exchange or Promiſſory Note be made or 
dorſed to a woman while ſingle, and ſhe afterwards n 
the right to indorſe it over belongs to her huſband, for 
the marriage he is intitled to all her perſonal property. 
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le a man. become . bankrupt, the- property of: Bills and 
vues of which he. is the payee- or 'indorſee,, yeſts in his 
zfignees, and the right to transfer is in them. And if in fact he 
indorſe a pill or note. after bis bankruptcy, and that be diſ- Bes 
covered before it be paid, the aſſignees may recover it back oped 
lan his;indorſee in an action of trover, and if the money. be - 
peeived, they may recover the money in an action ior a 
nuch money paid to their uſmmſem. 
Ir he die, it devolves to his perſonal * bis er- Rawlinſon 
ecutors or adminiſtrators ; and they may, indorſo it, and their Wit f. 
indorſee maintain an action, in the ſame manner as if the er 
dorſement had been by the teſtator or inteſtate, But on their cked 2. Ber, 
indorſement:- they are liable perſonally to the ſubſequent par- > 
ties, and not as executors z for they cannot charge the 00s Rep. 487. 
gf the teſtator. 
Tuev may alſo be the inderſees of a Bill or Note in their King. Ex. v 


qulity of executors or adminiſtrators; as where they receive Term. hs. 
ane from their teſtator or inteſtate, and in that character they 47 V 
may bring an action on it againſt the acceptor or any of the Mod. 375. 
other parties. 

Waen a bill payable to order is expreſſed to be for the 

{ of another perſon than the payee, yet the right of. transfer 

js in the payee, and his indorſee may recover againſt the 

awer or acceptor. ”., | 

Os Cramlington drew a Bill of Exchange on Rider, pay- gun v 

le to Price or order, for the uſe of one Calvert. Price in- Cramling- 
brſed this bill to Evans. Rider accepted the bill, but did Jac. 2 3 
pot pay it at the day. On which Evans, as indorſee of Price, Can Do. 
xought his action againſt Cramlington, the drawer. Cram- 3Show.$0g. 
ogton pleaded that Calvert, for whoſe uſe the money was 

ode paid, being an officer of Exciſe, and indebted to the 

ling, an Exchequer proceſs had extended in the hands of 

be defendant, a ſum equal to that contained in the bill. $2 

Bor the court held that Calvert had only an equitable right 

d have the money, and could not have maintained an action 

Knit the acceptor z and the indorſement by Price to Evans 

ang for value received, Price had received the very money 


o which Calvert} had an rr title; but the ſum demand- 
F 3 ed 


— p — —— 
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| of the defendant; and his les of courſe was bady and ty 


Carth. 403. 


name; for among tradeſmen this form is common, though 


Carth, 466. Bor an indorſement by which part only of the wen 


Beawes, 


writing on the bill itfelf according to its tenor; and thatl 


equally anſwerable whether the bill was drawn on his 
zecount, or on that of a third perſon 1 for the holder of 
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ed by Evans was not that ſum, but another due to him fe 
value given, in which Calvert was not concerned; and there. 
fore the money in demand was not extendible in the hang 


' plaintiff intitled to recover, 

AN indorſement to the order of a perſon, is of the fine 
force as an indorſement to that perſon or his order, and be 
may maintain an action on ſuch indorſement in his « 


| be intended to be made payable to the pdvſon whoſe order 
mentioned, 


ordered to be paid, is not valid to charge the drawer or u 
ceptor j* becauſe by ſuch indorſement he would be liable « 


one contract to as many actions as Bo payee or indott 
ſhould think fit, 


—ö —— = 


C A P, vn. 
Engagement of the ſeveral Parties. 


BY the very act of drawing a bill, a man comes under 
implied engagement to the payee and to every ſubſequet 
holder fairly intitled to the poſſeſſion, that the perſon « 
whom he draws, is capable of binding himſelf by his ac 
ceptance ; that he is to be found at the place of which he 
deſcribed to be, if that deſcription be mentioned in the bil 
that if the bill be duly preſented to him, he will accept it . 


will pay it when it becomes due, if preſented in proper ti 
for that purpoſe. 

In default of any of theſe particulars, the drawer is li 
to an action at the ſuit of any of the parties before mention 
on due diligence being exerciſed on their parts, not only 
the payment of the original ſum mentioned in the bill | 
alſo in ſome caſes for damages, intereſt and coſts: and 1 
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zul not to be affected by the circumſtances that may exiſt 
hu een the drawer and another ; the perſonal credit of the 
wer being pledged for the due honour of the bill. 
ſr a man write his name on a blank piece of paper, and 
&liver. it to another, with authority to draw on it a Bill of 
Fxchange to any amount, at any diſtance of time, he renders 
— liable to be called upon as the drawer of any bill ſo 
d by the perſon to whom he has given the . 
1 Tem. Rep. C. B. 31. 
lr the drawee do not accept, and the holder take the ſteps . 
wiſe on his part to charge the drawer, it is ſaid the latter 17% 219, 
b bound to anſwer the money and damages, or give ſufficient 383. 
curity to anſwer * within an the time the = bill 
ud to run. 
By the manner in which this alternative is AP it via. Mar, 
uld ſeem that the drawer is not under an abſolute obliga- 29- 
jon to make immediate ſatisfaction, and that the other party 
{uſt be contented with the latter part of it at the pleaſure of 
he drawer : ſuch may be the law and cuſtom in other coun- 
ries, but it is certainly not fo here; for it has often been de- 
rmined, that if acceptance be refuſed and the bill returned, Mayor. 
his is only notice to the drawer of the refuſal of the drawee ; * 
ut that the period when the debt of the former is to be con- 
ered as contracted, is the moment he draws the bill, and 
| ation may be immediately commenced . againſt him, 
ough the regular time of payment, according to the tenor 
the bill, be not arrived. For the drawee not having given 
elit, which was the ground of the contract, what the drawer. 
| undertaken has not been performed. 
Ox this principle it has been held, that if a man draw a 88 
h and commit an act of bankruptcy, and afterwards the Barrow. 2 
ll be returned for non- acceptance; the debt is contracted cit 
re the act of bankruptcy, and may be proved under the 13. 
pmmiſſion, and therefore a certificate obtained on that com- 
ion will be a bar to an action on the bill: which could 
it have been the caſe, if the notice of non-acceptance had 
en the period when the debt was contracted, 

. WHEN 
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15 133 WHEN. a Bill of Exchange is indorſed by the ,perſon 
. 4. 2 whom it was made payable, As between the indorſor 1 
14 indorſee, it is a new Bill of Exchange z as it ih alſo betwee 
every ſubſequent indorſor and indoxſee ; the indorfor the 
fore, with reſpect to all the parties ſubſequent to him, {ta 
in place of the drawer, being a collateral. ſecurity for the x 
| . .ceptance and payment of the bill by the drawee ; his indark 
5 ment impoſes on him the ſame engagement that the dunn 
of the bill does on the drawee ; and the period W 
| gagement attaches is the time of the indoglement,.. . 
.  .. NoTriNG will diſcharge the. indorſor from han * 
| : ment but the abſolute payment of the money; — even 
judgment recovered againſt the drawer, or any previous i 

5 dorſor, as appears from the following caſe. 
Claxtonv. THE plaintiff, as laſt indorſee ofa Bill of Exchange, br 
ry 86. an action againſt the laſt indorſor, who pleaded that the pl 
2 Show- tiff had ſued and recovered againſt the original drawer, | 
| that the judgment was ſtill in force; to this the plaintiff d 
murred. In favour of the defendant it was argued, t 
| though the plaintiff might originally bring bis action again 
3 either the drawer or any of the indorſors, yet, baving mat 
his election, he ſhould not therefore be permitted. to reſon 
the others, for that, it was ſaid, would deprive ſome of them 
their remedies, and election was to chooſe either one 
the other, and not every one ſucceſlively : and this caſe » 
| compared to that of a treſpaſs done by ſeveral, where t 
party injured, having brought his action againſt one, and 
covered judgment, he cannot afterwards recover dam 
_ againſt any of the others, becauſe the action is founded: 
uncertain damages, which being aſcertained by the firſt adti 
cannot be brought in queſtion again, 
Fox the plaintiff it was argued, that as no exception 
taken to the declaratien, the whole queſtion was confined 
the validity of the plea.” No plea can be a good barto 
action, which is not in reaſon a good anſwer to the matt 
charged in the declaration, nor an evaſion of it: the fi 
this plea is no anſwer to the charge : the fact deen is 
8 bill. was drawn and directed to be paid to the cefens 
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athe by indorſement ordered the contents to be paid to the 
Lintif': the cuſtom of merchants is, that he who. indorſes 
ſabſcribes a Bill of Exchange, and by ſuch indorſement or 
b{cription orders the acceptor to pay the contents to, an- 
j becomes chargeable to pay that money bimſelf, in caſe 
| niorſee or payee do not gtherwiſe receive it; it is here 
lelgedd that the money is not paid, and it muſt be agreed 
vt. {uch an allegation is neceſſary in every declaration of 
jo and had it been omitted the defendant might have 
murred. Every indorſor is chargeable, becauſe he is ſup- 
ed to have received the value at the time of the indorſe- 
ent: the law implies that, if the indorſee had then aſked 
indorſor, what if this bill be not paid by the drawee? the 
ler would have been, the drawer is a good man: but 
ut if the drawer ſhould fail? then I will pay you; this is 
frongly implied as if it had been written in expreſs terms: 
contract of the indorſor js diſtinct from that of the drawer, 
implication of law and the cuſtom of merchants : he is as 
collateral ſecurity, that, if the acceptor or the drawer do 
ray the money, he will: the greater the number of in- 
ors, the better is the bill eſteemed, if before the day of 
ment, becauſe every name'is an additional ſecurity, and 
indorſee as frequently receives it on the credit of the in- 
vr, as on that of the drawer. or acceptor, .. 
As it is neceſſary for the plaintiff to alledge the nonpay- 
it of the money, in order to charge the defendant; ſo to 
tharge himſelf, the latter myſt ſhew that it has been paid; 
the nature of his undertaking is ſuch, that if the acceptor 
not pay it at the day, or afterwards ſatisfuction be made 
ſomebody, he will ſee it paid: but what is the defence 
up here? it amounts to no more than this; you have ſued 
rer, and recovered a judgment againſt him, and he has 
pad you, therefore J will not pay you; the drawer was 
nd to pay you as well us J, if the acceptor did not, there- 
u he has not paid you, ſo neither will 7: every indorſe- 
it being a new bill, has two effects; it transfers. to the 
lee, the indorſor's right of action againſt the drawer and 
eptor; and it creates an obligation on the indorſor, that 
the 
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the indorſee ſhall be ſatisfied : can a recovery then againg 6 
drawer without ſatisfaction diſcharge that engagement 

Tunis caſe differs in two. very material points from! 
caſe of treſpaſs: in treſpaſs the action may be brought join 
againſt all the treſpaſſers, but here the undertakings oft 

drawer and indorſor are diſtin, and a joint action cannc 
' brought againſt them both: again, trover and treſpah 
founded on a wrong, and the damages are uncertain; 
when they are reduced to a certainty by the verdict andju 
ment, they are changed into another nature from an a& 
for a wrong to an action for a right, and the plaintiff eu 
reſort back to any of the other parties to demand the u 
tainty again: but this is an action founded on en 
the recovery againſt one does not alter the nature of 
claim againſt the other: the damages are certain, and 

contract ſeveral; and there is an exact reſemblance beta 
this caſe and that of two obligors in a bond: there judg! 
againſt one is not pleadable to an action againſt the ot 
nothing leſs than ſatisfaction will diſcharge the debt; be 
the undertaking is ſeveral, each being nee for the y 
ment, 

THE ſame reaſon holds in this caſe ; by the plaintiPsin 
ment againſt the drawer, the defendant's promiſe or 
tract is not changed, but his undertaking to ſee the debt 
{till continues. 

As to his having made his eleQion, that doctrine does 
apply here; this is not like the caſe of a man having 
remedies to enforce the performance of one contract, 1 
'the caſe of rent, where the landlord has two remedies, 
nuity and diſtreſs, and after he has choſen. to purſue one! 
thod, he is barred from the other: but here there ar 
different remedies on the ſame contract, but the ſame re! 
on ſeveral diſtin& contracts; for the drawer, acceptor, and 
dorſor, are all chargeable on their ſeveral contracts: * 
this plea be good in the mouth of the acceptor? it cam 
pretended that it would, for his contract is of quite a dilt 
nature from that of the drawerz and that of the indorſor! 
diſtinCt as that. 


ady 


| 
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742 great objeRion is, that we have inverted the eourſo 

roceeding, and deprived ſome of the parties of their reme- 

« if ve ſhould be admitted to reſort back to the indorſor z 
+ is conceived the caſe is otherwiſe ; for the judgment 
alt the drawer will not be pleadable againſt the defendant, 

+ ſue him after he has paid usz we have rather purſued 

right method, in ſuing the firſt obligor, the drawer, and 

finding ſatisfaRion I we reſort to the de- 
t. 

forw1TRITANDING theſe 2 — in favour of the 

f, judgment was given for the defendant; but it was 

is reverſed in the Exchequer chamber. Wn 
$1THER is the engagement of an indorſor diſcharged by 
ineffectual execution againſt * drawer or any ow or _ 
nent indorſor. 

BiLL was indorſed by Sheridan, and * by Hayllag v. 
Boon, and came into the hands of Hayling, who ſued . Rep. 
m and took him in execution, and ' afterwards let him 123. 
on a letter of licence without paying the debt. He then 
Sheridan, and held him to bail: Sheridan not paying the 
Hayling brought a third action againſt Mulhall, one of 
bail, who inſiſted that the debt was ſatisfied by the im- 
lament of Boon, But it was obſerved by the court, 
each indorſor is independent of the reſt, and that the bill- 
er had a right to ſue all the indorſors till the bill was ſa- 
Is; the law indeed ſo highly regards the liberty of the 
jet, that the taking of his body in execution, is, with re- 
A to him, a full ſatisfaction of the debt. But it only 
tes as a diſcharge to the identical perſon ſo impriſoned ; 
s not diſcharge even his goods after his death, ſince the 
Lt James the firſt. The remedy ſtill remains, after 
death or diſcharge, againſt every other indorſor. 

V8 a Promiſſory Note, the engagement of the payee and 
indorſors is ſimilar to that of the drawer, payee, and 
lors of a Bill of Exchange, as far as that engagement can 
M waich is for payment only; the acceptance being 
ay made by the bare iſſuing of the note. 


THE | 
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Tuz engagement of the drawer and indorſors is ho, 
ſtill but conditional: in order to intitle himſelf. to call u 
them in conſequence of it, the holder undertakes to perf, 
certain requiſites on his part, a failure in which pree] 
him from his remedy againſt them. 
WHERE the payment of a bill is limited at a certain ; 
after ſight, it is. evident the holder. muſt preſent it fo 
ceptance, otherwiſe the time of payment would never cot 
it does not appear, however, that any preciſe time, wi 
which this preſentment muſt be made, has in any caſe} 
aſcertained: but it muſt be done as ſoon as, under all thes 
cumſtances of the cafe, that can conveniently be done; 
all that has been ſaid on the preſentment of Bills and N. 
payable on demand, ſeems exactly to apply here, that wh 
might be conſtrued as unneceſſary delay in the one c 
having evidently the ſame tendency to produce inconvenie 
odr loſs to the preceding parties in the other. 
Vid. Mar, WHETHBR the holder of a bill, payable at a certain t 
= after the date, be bound to preſent for- acceptance in 
diately on the receipt of it, or whether he may wait til 
become due, and then preſent it for payment, is a quel 
Vid. 5 Bur, which ſeems never to have had a direct judicial determinat 
Tem. Rey in practice however it frequently happens that a bill is 
"ciated and transferred through many hands without 
ceptance, and not preſented to the drawee till the tin 
payment, and no objection ever made on that account, 
Mar. a, 1. WHERE indeed a bill is remitted to a faRtor or age 
Peawes, * procure acceptance, for the benefit'sf his principal, iti 
duty of the factor to uſe all diligence to have it accepted, 
to give advice to his principal of the event, that he mayt 
the proper ſteps in caſe of non-acceptance, and the i 
may be liable to make good any loſs to his principal no 
from his negligence. but this does not affect the billi 
nor the right of the principal on it, 
Blefard and Ir, however, the holder in fuck preſent the bill for 
Bur, 2670, ceptance, and that be refuſed, he is bound to give ut 
Boller notice to all the preceding parties to whom he intends to 


Dolley, x 


AH. fort for non-payment z to the drawer, that he may knows 
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xqulate bis conduct with reſpec to the drawee, and make” 

proviſion for the payment of the bill ; and to the in- 

ns, that they may ſeverally have. their remedy in time 

| the parties on whom they have a right to call: and 

a won of his delay, any los accrue bythe failure of any 
depreceding parties, be muſt bear the loſs 

vs, if in the mean time the drawer fail, the holder Bleſard v. 
"ot call on the payee — bonds: be can have: 001 (Her, wife | 
ly againſt the drawer. | | 
. holder quemict recorer again Goodall v. | 
ir the drawer or indorſer, becauſe if be could, a loß muſt 39%. 

on one of them, as the drawer can have no remedy againſt ä 

dawee. 

ox will it make any difference, though the indorſor, from 5 Bur. 2670. 

norance of the law, thinking himſelf bound to make good 

money, promiſe afterwards to take up the bill at ſome | 
ure time, 4 

Mock lefs can the indorſor be bound by a nropolal to dif. 1 Term. 
qe the bill by inſtalments, made after the return of te 


E non-payment, under an ignorance of acceptance 

Ing refuſed ; more eſpecially if that propoſal be ratios hy: 

indorſee. 

Ir an acceptance varying from the tenor of the bill be of- Mar. 1). 
by the drawee, the holder acquieſcing muſt ſend the 

ne notice to the preceding parties, as if acceptance were 

fuſed, otherwiſe he cannot have recourſe to them; for to 

tit of ſuch acceptance without notice, is to give credit to 

cceptor, 

[tis alſo. the duty of the holder of a bill, whether accepted 

tot, to preſent it for payment within a limited time z for 

iſe the law will imply that payment has been had, and 

would be prejudicial to commerce if a bill might riſa up to 

ze the drawer at any diſtance of time, when all accounts 

git be adjuſted between him and the drawee. But ſo little Allen . 
it underſtood at the beginning of this century, within 74 
time payment was to be demanded, that caſes are ro- — 2 
of actions brought againſt the drawer ſeveral years Show. 155. 
the bills were due, and without demand from the drawee, 

There 
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There is alſo a difference in the terms in which the tines 
Hill v. preſentment is preſcribed by the judges: in one eaſe i 
NP. aid, that with reſpect to foreign bills, the drawee has f 
8 days to pay them, and no demand needs be made till ; 
expiration of the three days, and if within that time he 5 
the indorſor is chargeable, and after the expiration of 1 
| three days, the indorſee may take the ſteps neceſlary to ind 
Taffely. him to his remedy againſt the preceding parties: but in 
Raym, Other place it is laid down that the time of payment is | 
= laſt of the three days, and on that the: money muſt be. 
ayer. 3  manded; and if the laſt be Sunday or a great holiday, the; 
* mand muſt be made on the ſecond, The laſt is the 
Beawes, adopted now. | 
WarrTHER the three days of grace ought by law to be 
lowed on a Promiſſory Note does not ſeem to have be 
hitherto judicially determined, though in practice it be uſul 
— v. done, In one cafe Mr, Juſtice Denniſon is ſaid to} 
Gulldkall, ruled that they were not to be allowed, but that caſe is m 
2%, | * tioned with a quere. In another, where the queſtion 
Ward v. whether the a ion was not commenced before the cauk 
wood. action accrued, Mr. Juſtice Buller is reported to have 
br, bz. that he doubted whether the allowance was to be made; 
as it appeared that independently of the three days, the a 
had been commenced too ſoon, the point was not gene 
conſidered. In a ſubſequent caſe, this point was incident 
| mentioned. That was an action on the ſtatute of uſury, 
Lloyd v. which the plaintiff declared on a contract to forbear for f 
20 G. Ill. calendar months and three days. The evidence was a | 
Dong 23,8 miſſory Note payable at four months from the date, 
was objected for the defendant that this was a variance. 
Lord Mansfield obſèrving that in a computation of intet 
made by the detendant himſelf, and which was in evic 
the three days of grace were allowed, he thought this & 
_ dive againſt him, without determining the general queſtio 
Oy principle, there ſeems little reaſon why the three: 
of grace ſhould not be allowed. They were originally 
lowed on Bills of Exchange by cuſtom eſtabliſhed by 
univerſal conſent of merchants. The ſtatute of Queens 


Wi 
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ich was made to put Promiſſory Notes on the ſame footing 
1 Bills of Exchange, does not certainly in expreſs terms 
that, in this reſpect, they ſhall be conſidered in the ſame 
it, for then there could be no doubt; but it renders them 
cociable in the ſame'manner, and gives the ſame remedy to 


kr is the nature of them admitted a compariſon with Bills 


eral practice ever ſince the ſtatute has been to make tho 
Lwance;z every man who makes a Promiſſory Note does it 
kr the con vi ction that he is not to be called upon for pay · 
at till the third day, or, if that be Sunday or a great holi- 
jill the ſecond : he who takes the note, and every other 
eſſor, reſpectively purchaſes it under the opinion that 
have no right to call on the drawer till that time, 


idea that he had any right to diſpute it: and it does not 
ar to be venturing too much, to ſay that he who ſhall 
w the days of grace on a Promiſſory Note in the ſame 
jer as on a Bill of Exchange, is in no danger of having 
ect imputed to him, or, on that accouut only, to be de- 
d of his remedy againſt the collateral undertakers in de- 
t of payment by the drawer, 


made at ſeaſonable hours: and ſeaſonable hours are the 
(mon hours of buſineſs in the place where the party lives 
whom the preſentment is to be made. | 

F acceptance or payment be refuſed, or the drawee of the 
or maker of the note has become inſolvent, or has ab- 
ded, the holder muſt give notice to the preceding par- 
und in that notice it is not enough to ſay that the 
e or maker refuſes, is inſolvent, or has abſconded, but 
uſt be added, that the holder does not intend to give 
credit, The purpoſe of giving notice is not merely that 
ndorſor ſhould know that default has been made, for he 
Kurgeable only in a ſecondary degree; but to render kim 
5 It muſt be ſhewn that the holder looked to him for 
payment, 


zoſſeſſor : and it is fair to preſume it was intended, that 


Exchange, they ſhould have the ſame incidents. The 


PrxHaPs the real reaſon why the point has not been judi- 
y determined, is that no mercantile man ever entertained - 


PAESENTMENT either for payment or acceptance muſt. 


As to Bill., 
vid. 1 dtr. 
441, 315. 
Daggliſh v. 


Weatherby. 


2 Bl, Rep. 
47. As to 
lotet, vid. 

1 Str. 649. 

2 Str. 1085, 

Tindal v. 

Brown. 1 

Term. R.p. 

170. 
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M. ar. C II. 
per 'I'wiſ- 
den. 1 
Mod. 27. 


Mar. 16. 


1 Term. 
Rep. 169. 


rule, where-the party intitled to notice reſides in the fu 


Vid. the 
caſes at the 
end of Cap. 
— _ 


— 681. 


rule now eſtabliſhed, where the parties, to whom notice is 


drawee, is, that notice muſt be ſent by the next poſt, Un 
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payment, and gave him notice that he did fo, Ar ni | 
eaſily be imagined, where the: indorſor might have note 
from the holder, and yet would not be liable; as if 4 
notice contained . circumſtances which ſhewed that the ;; 
dorſee had given time and credit to the acceptor « 

Ir is therefore neceſſary that notice ſhould come from tt 
indorſee- himſelf: it is not ſufficient that the indorſor ſhe 
be informed by ſome third perſon, as by the drawee or male 
that he does not chooſe to accept, or cannot pay, 

War ſhould be conſidered as a reaſonable time withi 
which notice ſhould be given either of noi acceptance 
non-payment, has been ſubject to much doubt and unce 
tainty: it. was once held that a fortnight was a reaſonal 
time, but that is now much narrowed. 

Wi1rTH reſpect to acceptance, it is uſual to leave a dil 
that purpoſe with the drawee till the next day, and that is n 
conſidered as giving him time; it being underſtood to bet 
uſual practice: but if, on being called on the next day, | 
delay or refuſe to accept according to the tenor of the bill, 


be given, reſide at a different place- from the holder a 


the ſame circumſtances, the ſame rule obtains in the cake 
non-payment. 

So, alſo, in caſe the drawee or maker has abſconded, or 
not be found, notice of theſe circumſtances, either in caſe 
non-acceptance or non-payment, muſt be ſent by the | 


poſt. 
Bur the great difficulty has been to eſtabliſh any ge 


place, or at a place at a ſmall diſtance from that in which! 
holder lives. On fhis point, as well as on the queſtion, 
what ſhall be conſidered as a reaſonable time for making! 
demand of payment, it has been an object of no little cont 
verſy, whether it was the province of the jury, or oft 
judge, to decide: till lately, it ſeems the jury had been 


mitted to determine on the particular circumſtances of * 
f 


TO BILLS AND NoT'ts. 


dual caſe what time was reaſonably to be allowed, either 
i making demand or giving notice, 
Bur it having been found that this was productive of end- Metcalfe v, 


nh have laid it down as a principle, that what ſhall be 55 Doug. 313 
nidered as a reaſonable time in either caſe is a queſtion of * 3 _ 
x; juries have however ſtruggled ſo hard to maintain their Appleton 


may in this reſpect, that in two caſes they have narrowed pple. eB R. 
r time for demand, contrary to the opinion of the court; cited Doug: 
nd on a ſecond trial being granted, have in both caſes ad- 318. 

= to their opinion, contrary to the direction of the judge. 

h one of them, however, an application being made for a 

ind trial, the court would have granted it, had not the plain- 

Fprecluded himſelf by proving his debt under a commiſſion 

bnkrupt which had iſſued againſt the drawees of the bill 

ven the time of the verdict and the application. 

[xa third caſey where the ſtruggle by the jury was to give 21 Term. 
linger time for notice than was neceſſary, the court ad- Tindal v. 
1totheir principle, and granted no leſs than three trials. Term. Rep. 
Tais caſe was an ation by the indorſees of a Promiſſory 37+ 


at? againſt the indorſor. The circumſtances were theſe : - 


q the 21ſt of Auguſt, 1784, the note in queſtion was made by 
Y Donaldſon for 351. payable fix weeks after date; on the 
a: WW: of :tober, 1784, the diy on which the note became due, 


wing for the three days of grace, Howell, the plaintiff's clerk, 
edat Donaldſon's at ten in the morning, and, not finding 
hat home, he left word that the note was due, and deſired 
Inldſon would ſend for it at his maſter's, where it lay, and 
it up; on the next day, the ſixth of October, he called 
nat Donaldſon's, who told him he would take it up that 
thin the banking hours, which were from nine to four 
boek; the note not being taken up that day, he called 
n on Nonaldſon on the ſeventh, and not finding him at 
he, he was ſent to the defendant to tender the note, who 
* to pay it, ſaying the plaintiffs had made it their own. 
ldon proved at che trial, that immediately on his 
Ing with Howell on the ſixth, he went to the defendant's 
en and, not finding him at home, left a meſſage with his -, 
G wif 


| BY 


make it good to him, 


diſcharged the indorſor, and therefore they granted a r 


Term. 
Rep. 410. 


Bickerdike 
v. Bollmann. 
1 erm. 


Rep, 494+ : 
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wife that the note was due] that he, Donaldſon, eould u 
pay It, but that If the defendant would take It up, he w 


IT appeared that all the parties lived at Briſtol wid 
twenty minutes walk of each other, 

On the firſt trial the jury gave a verdict for the plaintif 
On an application for a new trial, the court held that the l 
had been diſhonoured on the fifth, and that notice to the i 
dorſor ſhould have been given the ſame day; that by n 
giving it then, the holder had given credit to the maker u 


trial, on the ground that the jury had taken upon them to dt 
cide on a matter of law: on the ſecond trial the jury gave 
ſimilar verdict, and a third trial was granted. It ſeems ther 
fore fully eſtabliſhed, that what ſhall be reaſonable time i 
queſtion of law: but it ſeems 'almoſt impoſſible to fix u 
other rule than this, that demand muſt be made, and noti 
given as ſoon as, under all the circumſtances, it is poſi 
ſo to do, 
Tus reaſon why the law requires notice is, that it is; 
ſumed that the bill is drawn on account ot the draw 
having effects of the drawer in his hands; and that if 
latter has notice that the bill is not accepted, or not paid, | 
may withdraw them immediately, But if he have no effs 
in the other's hands, then he cannot be injured for want 
notice, and if it be proved on the part of the plaintifh t 
from the time the bill was drawn, till the time it became d 
the drawee never had any effects of the drawer in his handy, 
tice to the latter is not neceſſary in order to charge him, for 
muſt know whether he had effe&ts In the hands of the dn 
ar not: and if he had none, he had no right to draw upon M4 
and to expect payment from hint; nor can he be injured 
the non-payment of the bill, or the want of notice, that | 
been diſhonoured, 
A qQuR8T10N ariſing on the validity of a commil 

of bankrupt on account of the inſufficiency of the 
due to the petitioning creditor, the facts appeared to 
theſe; the bankrupt being indebtod to the * 


TO BILLI AND vert. | 15 


un in the ſum of 11 fl. 38, 8d; On the 15th of September, 

1% drew a bill for aol,, en the defendant, “ who, till the 

ne of the bankruptcy and of the bill becoming due, was a 

dor of the bankrupt," payable to the petitioning eredl - 

n two months after date, and paid it to them on account 

part of their debt: the bill was preſented for payment on 

18:h of November following, and diſhonoured, No notice 

wever was ever given by the petitioning creditors to the 

krupt, or left at his houſe ; a commiſſion iſſued againſt the 

wer on the zoth of November, on which he was declared a 

akrupt in the afternoon of the 24th ; that commiſſion was 

erwards ſuperſeded, and another commiſſion was iſſued on 

petition of the parties on the amount of whoſe debt the 

ent queſtion aroſe, IF the petitioning creditors, by not 

Ing notice to the bankrupt of his bill being diſhonoured, 

| made the bill their own, their debt was reduced within 

ll, and then the commiſſion could not be ſupported j but 

notice was not neceſſary, the bill was not payment; their 

t remained as it originally was, and the commiſſion was 

id, On the principles before ſtated, the court held that 

ce in this caſe was not neceſſary, and therefore the com—- 

ion was good, 

ir though it appear that the drawer had no effects in 2 Term, 

hands of the dra woe, no ation can be maintained againſt * 

er if no notice was given him of the bill being 

noured ſor though the drawer may have received no 

M the indorſor, who muſt be preſumed to have paid a 
de conſideration for the bill, probably has, | 
Tuovon in the caſe where the drawer has effects in the | 


EW of the draweo, the want of notice cannot be waved by 2 | 
\ \WGauont promiſe by him to diſcharge the bill] yet where 1 eb. Rep, | 
red Uno eech, it may z though it appear that In fact he 713. | 


ned an injury for want of ſuch notice: ſuch a ſubſo- 

A promiſe is an acknowledgment that he had no right 

m on the drawee, and if he has in fact ſuſtained damage 

bis own fault, | 
r where damage in ſuch a caſe has been ſuſtained, and 
G 3 | no 


* 


* 


Tei i. 
514. 


Rogers v. 
Stephens. 
Rep. 


drawee never had any effects of the drawer in his hands, u 


- anſwer it. It turned out however that he had none, but 


to draw on Birbeck and Blake as his agents, inſtead of dr 
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no ſubſequent promiſe appears, it may be very doubt 
whether want of notice can be waved, 

STBPHENG, reſiding at Newfoundland, drew a bill in | 
vour of Rogers on Birbeck and Blake in London, value 
ceived for the uſe of William Calvert at Liverpool; Re 
preſented the bill for acceptance, which was refuſed, and iu 
wards. far payment, which was alſo refuſed ; but he ſent 
notice to the drawer of the refuſal to accept: he afterwa 
Brought an action againſt Stephens as the drawer, it y 
trial of which, the defence ſet up was the want of notice 
non»acceptance, which was rebutted by ſhewing that t 


by a ſubſequent promiſe appearing of the drawer to the pla 
tifs agent; on which account a verdict, by the diretion 
the judge, was given for the plaintiff, 

On an application for a new trial, the defendant's ec 
ſtated, that, in addition to the above circumſtances, they þ 
evidence to ſnhew that the defendant really had been in 
for want of notice z that they thought ſuch evidence had | 
offered and refuſed, and that his lord(hip had given his opini 
on an admiflion of its truth: but his lordſhip ſaid he had 
note or recolleCtion of any evidence of that kind having h 
tendered, The circumſtances were theſe : the defendant 
Calvert had had dealings together previous to the depart 
of the former for Newfoundland, and he had a right to « 
on Calvert at the time when the bill was drawn, having 
vanced money on his account to the amount of the! 
Under'theſe circumſtances Calvert had directed the defend 


ing on him. The defendant accordingly drew the bill, « 
ſuppoſition that Calvert really had offe &s in their hand 


was not known to the defendant z who, on his return to 
land, relying on his bill having been duly honoured, as hs 
had no notice to the contrary, had ſettled his account 
Calvert, and hud delivered up to him goods and effect 
he held in his hands of greater value than the amount « 
bill; and that Calvert had ſince become inſolvent. ' 

Y Rao 


TOBILAS AND NODES 


RrA80NING: on theſe fats, the counſel for the defendant 
tended that the principle, on which it had been held that 
notice was neceſſary to be given to the drawer of tho non · 
veptance of his bill when he had no effects in the hands of 
+ drawes, was deciſive that it ought to have been given in 
i preſent cafe, Beſide the preſumption of fraud againſt 8 
who draws a bill, on another who, he knows, has no ef- 
u to anſwer it, one of the principal grounds afſigned by 
court for their opinion was, that no injury could ariſe to 
drawer for want of notice. That reaſon therefore could 
apply, where the drawer «Red fairly, and had actually 
nod an injury for want of notice, That eaſe too is an 
xeption to the general rule z nothing is better eſtabliſhed 
thay the holdgr of a Bill of Exchange of waich ac« 
tance is refuſed, is in general bound to give notice of ſuch 
fuſal to the 'drawer z if from any collateral circumſtances he 
upon himſelf to withhold it, he acts at his peril, If it 
ar that the drawer could receive no injury from the want 
It he is indemnified by the event; but ill he is guilty of 
geld, the conſquences of which to him, are only avoided 
that circumitance, The very form of this bill was ſuf⸗ 
jent natice to the holder that it was to be paid out of Cal 
s effects; for it is ſaid to be for his uſe. 80 that there 
more reaſon than uſual to imagine that want of notice 
tht be prejudicial to the defendant, Conſidering the 
lion even in a general point of view, it would be highly 
rinental to commerce, if it were to be laid down as a 
feral rule without exception, that the objection ariſing 
m want of notice in theſe caſes might be done away by 
ring that the drawee had no effects of the drawer in his 
k a: the time. Nothing is more common than for mer - 
ants abroad, who dre about to ſhip goods to their con- 
2 or factors in England, to draw Bills of Exchange on 
t before the goods come into their handsz in which 
8, the moſt material injury might ariſe to thoſe tragers 
n want of notice that the bills had not been accepted, 
t they might” be deprived by that mean of the opportu- 
Fel ſtopping their goods in their way. 
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bill, or the druwes to refuſe his acceptance; it would lead 
| endleſs uncertainty if he were bound to do ſo, Ifonen 


whether Calvert himſelf could have drawn on the pre 


ſtanees here mentioned did net appear te have been of 


Te form of words [y neee Ul 0 intitle the holder 10 
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To this it was anſwered, that admitting the full force 
the evidenee before ſtated, it could not vary this eaſe; f 
that as between theſe parties, it was nat heoefſkry fort 
| holder of a bill to look to any other perſons than tha 
are liable on the face of the bill itſelf, He cannot enter i 
the particular grounds which induce the drawer to drayt 


chooſe to draw a bill, having no funds of his own in the hi 
of the drawee, but relying on the caſualty of the ſtock of x 
other who has miſled him, he has his remedy agunſt ü 
" perſon, but that makes no alteration in the law relativ 
the holder of ſuch a bill. The rule of law is elear, 1 
operites with a double aſpect in this caſe; for ſuppoling 
plaintiff was bound to take notice that this was in reality 
bill of Calvert, and not of the'defendant Stephens, whid 
purports to be, fill the rule would apply againſt the! 
for it appears that Calvert himſelf had no effects 1 the! 
of the drawees, | 
Zo much of this reaſoning, however, as applies to te 
ticular caſe appears fallacipus, for the real queſtion wu 


drawees, but whether the defendant having & clear rig 
draw on Calvert, and being direed by him to draw of 
| kgonts; not knowing that they had no effects of Cul 
Was entitled to notlee from the holder of his bill being 
honoured, 

Bor on this cccaſlon, the court Ui net think pro 
deelde on the general queſtion, firſt becauſe the elt 


In evidenee at the trial z and feeendly, beeaufe If they 
whatever might have been the effect ef them In faveur 
defendant, he had þreeluded himſelf from taking advani 
It, by his fubſequent promife te diſcharge the bill, 

In the manner in which netlee elther of nen- eee 
or non-payment le given, there is @ remarkable different 
tween inland and foreign bills: in the former, ne pa 


14 


„en Alb ern 
inf the drawer er indorſers, the amount of. the bill on 


lure of the drawee or acceptor z It las {uMelent If it appear 
in the holder means to give no credit to the latter, but to 


1d the former ta thelr reſponſibility, 
Bur in foreign bills other formalities are required : if the 


zrſon to whom the bill is addreſſed, an preſentment will not 
cept it, the holder is to carry it to a-perſon veſted with a 


dle character, who is to go to the drawee and demand ac- 


punce in the ſame manner as before, and if he then refuſe, 
be officer is there to make a minute on the bill itſelf con» 
ing of his initials, the month, the day, and the year, with 
i charges for minuting. He muſt afterwards draw up u 
lem declaration, that the bill has been preſented for ac- 
whance which was refuſed, and chat the holder intends to 


over all damages which he, or the deliverer of the money 


the drawer, or any other may ſuſtain on account of the 


rtance} the minute is in common language termed 


+ noting of the bill, the ſolemn declaration, the proteſt, and 
r perſon whoſe office it is to do theſe acts a public notary: 
id to his proteſtation all foreign courts give credit, 


Tats proteſt muſt be made within the regular hours of 
neſs, and in ſufficient time to have it ſent to the holder's 


reſpondent by the very next poſt after acceptance re- 


I; for If It be not ſent by that time, with u letter of ad- 
\ the holder will be conſtrued to have diſcharged the 
wet and the other parties Intitled to notlee and noting 


hr In this cafe the helder Is net te fond the bill efelf te 
wrreſpondent 3 he muſt retaln It, In erder te demand pays 
it of the drawee when it becomes due. | 

usw the bill becomes due, whether It was accepted er 
(ts again te be preſented for payment within the days 
Jace, and If payment be refuſed, It muſt be prefented for 
payments and the bill itfelf, together with the proteſt, 
the holder's earreſpandent, unleſt he (hall be erdered 
Wm ta retain the bill, with a proſpect of obtaining its dif» 
de from the aoceptor, 


Q 4 ' Fon 
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1 (3 not ſufflelent ! there muſt abſolutely be u proteſt to i 
Mer the preceding parties able. 1% 
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Fon no drawer or indorſot is bound to make reſtitur 
on ſight of the proteſt alone; nor, where one af the wh | 
been accepted, on ſight of the protelt and ynaccepted hi 
but he muſt give ſatisfactory ſecurity to the remitter on | 
producing the proteſt only, to make payment when that x 
tte accepted bill ſhall be preſented, - 
Mal. 365 WhHgRE. the drawee cannot be found at the place my 
tioned in the bill, or has abſconded, proteſt is to be madef 
non · acceptance in the ſame manner as if acceptance had h 
refuſed on preſentment, . 
Nr. 17, 8. 80 alſo, if the drawee offer an acceptance differing f 
the tenor of the bill, and the holder be inclined to admit 
| without giving up his claim on the other parties, he n 
0 protelt it for that cauſe; as if the drawee offer an acce tu 
for part, the holder may permit him to accept in that wi 
but he muſt cauſe it to be proteſted for non-acceptance 
the whole, and ſend the proteſt to his correſpondent, that 
may endeavour to procure ſecurity for the remaining ſu 
When the bill becomes due, the holder muſt preſent it 
payment, and may receive the ſum for which it wa 
cepted, and write a receipt for ſo much on the blll] but 
muſt proteſt it for non-payment of the reſt, und ſend | 

the proteſt with the bill, 
Bed the proteſt for 'non-acceptance, and nonsj 
ment, there may alſo be « proteſt for better ſecurity j thi 
uſual, when a merchant, who hag accepted « bill, happen 
become luſolvent, or is publicly reported to have failed in 
credit, or abſents himſelf from change before the bill he 
0, accepted has become due, or when the holder has any reaſat 
. ord ſuppoſe, It will not be pald 1 in ſuch caſes he my cal 
Im. 749 notary to demand better ſecurity, and on that being reli 
make proteſt for want of it; which proteſt muſt, as [n« 
caſes, be ſent away by the next poſt, that the remiiter 
drawer may taks the proper means to procure better 

,curity, .. 

Wut the original bill is loſt, and another cannot be 
of the drawer, a proteſt may be made on a copy, eſpee 
| Wi 


TO BILLS AND Nor 


gere the refuſal of payment is not for want of the original 
1, but merely for another cauſe, 


. after the bill was due, negociated jt with the plaintiff, 
The plaintiff on the ſame day indorſed it to D. living in 
hl in theſe worde, Pay to D. value on my account, 
firſt of theſe bills was at the ſame time ſent away to D. 
was loſt on the way, and the drawer being gone to Ire» 
4 no third bill could be had, and leſt the ſecond ſhould 
niſcarry as well as the firſt, an exgct copy of the ſecond bill 
2s ſent to D. and demand of payment being made, it was 
fuſed, becauſe the money had been attached in the hands of 
te party who was to pay the bill; the proteſt was made on 


he proteſt on the copy, was produced and held good. 
Tas eſfect of proteſt for non-acceptance or non-payment 
to charge the drawer or indorſors not only with tho pay» 
ent of the principal ſum, but with damages, intereſt, and 
its; but where the bill is accepted, it is ſo far from diſ- 
aging the acceptor, that It rendors him liable to refund 
ry loſs ſuſtained by his non-payment, Here however It 
uſt be obſerved that the coſts mentioned to be given by the 
telt, are not coſts of ſult, but other expences Incurred ; 
aſts of ſuit, where the ſult may be without proteſt, are of 
wurſy given, 
315198 the Intereſt and coſts, the damages, Incurred by 
0M-3cceptance or non-payment, conſiſt yſually of the ex- 
ge, re-exchange, proviſion! and poſtage, together with 
* expences of proteſt, The exchange is reckoned ac» 
prding ta the courſe at ſight, at that time and place where 
ſe proteſt is made, to the place where the payment ſhould 
{made by the drawer z but if payment be nat made there, 
en the ſum is again increaſed, by the addition of com» 
don and poſtage 3 and the caurſe of exchange is now 
ckoned an the whole ſum, according as it obtains at that 
ne and place, on ſight to the place where the bill is paid; 
4 the acceptor muſt pay the re-exchange and all charges, 
although 


4, drew a firſt and ſecond Bill of Exchange payable by Debers Rovers ve 
l in Dublin to B. or order, for value received of him. Show. 15 


he copy, and at the trial the original ſecond bill, along with - 
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1 ENOAGEMENT of THE #EVIRAS PARTIES 


although the parcel was not effectually -negociated ind! 
drawn, that is, re-exchange, proviſion, and 


be twice paid, &c. as proviſion twice for the exchange 
re-exchange z the charges being only for poſtage and p 
teſts, unleſs the acceptor, by delays and excuſes, forced 
holder on ſome neceſſary charges to recover, which the 
ceptor is obliged to pay; but no extraordinary ones, ſuch 
bu. 649. travelling, will be allowed. And if the acceptor under i 
before mentioned circumſtances refuſe immediate payme 
to the returned bill, a legal intereſt 1 may be charged hin 
from the day the bill was due, to the time of ity diſcharye 
Beawes, though he ſhall not be obliged to make good any other lob 
damage, which the poſſeſſor may pretend he has (uſtain 
from want of pun Kual payment, by being fruſtrated in 
deſigns of entering into ſome beneficial engagement, or « 
loſs of a convenient opportunity of advantageouſly employi 
the ſum detained. 
WHEREVER intereſt, is allowed, and a new action can 
70k 6. joy be brought for it, which is the caſe on Bills of Exchange u 
Promiſſory Notes, the intereſt is to be calculated up tot 
time of ſigning final judgment. 
Avril , WHER a bill indorſed over is not duly paid, the inde 
2Term. may charge the indorſor with intereſt, exchange, and oth 
| incidental expences, beyond the amount of g per cent 
ſuch charges be reaſonable, warranted by uſage, and n 
made a colour for uſury: thus the conſtant courſe has bet 
with reſpect to bills returned, proteſted, from India, to all 
10, per pagoda, which includes intereſt, exchange, and 
other charges; and this notwithſtanding the current price 
exchange at which the bill was diſcounted, may have 
greatly below 10s. as at 6s, 6d: and the indorſee will alſo 
| intitled to intereſt at 5 per cent. from a reaſonable time ah 
of notice given to the irfdorſor of the bill having been retur 
unpaid, 

Tus principal difference between foreign and inland Bi 
of Exchange at common law, ſeems to have been this, 
proteſt for non-acceptance or non-payment of a foreign? 
was, as it ſtill is, eſſentially neceſſary to charge the my 
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the default · of the drawee z nothing, not even the principal 

in, could, or can at this time be recovered againſt him 

hour & proteſt”; no other form of notice having been ad- 

ted by the cuſtom of merchants as ſufficient: , but inland 

ill; having been introduced at a late period, in imitation of 

treign ones, did not immediately adopt all their incidents: 

inple notice, within a reaſonable time of the default of the 

wee, was held ſufficient to charge the drawer; but it does 

vt appear that in any inſtance they were favoured with the 

kiennity of a proteſt : the diſadvantage ariſing from thence 

this, that notice entitled the holder'to recoyer only the 

n in the original bill, which in many caſes might be a very 

rious diſadvantage ; to remedy this inconvenience in ſome 

bgree, it was enacted “ that after the twentieth of June, 9 & 10 W. 
163%, all and every Bill or Bills'of Exchange drawn in, or 14 6 7. 

lated at and from, any trading city or town, or any other 

glace in the Kingdom of England, dominion of Wales, or 

town of Berwick upon TWeed, of the ſum of yl. ſterling or 

upwards, on any perſon or perſons of, or in London, or 

my other trading city, town, or any other place, in which 

ſaid Bill or Bills of Exchange ſhall be expreſſid the fall 

value to be received, and is and ſhall be drawn payable, at 

1 certain number of days, weeks, or months, after date 

thereof, that from and after preſentation and acceptance of 

the ſaid Bill or Bills of Exchange, which acceptance ſhall be 
h underwriting the ſame under the party": hand fo accepting, 
and after the expiration of three days after the ſkid bill or 
bills hall become due, the party to whom the ſald bill or 
' bills are made payable; his ſervant, agent or aſſigns, may 
ind ſhall cauſe the ſald bill or bills to be proteſted by a no- 
' tary public, and in default of ſuch notary public; by any 
other ſubſtantial perſon of the city, town, or place, in the 
preſence of two or more credible witneſſes, refuſal or neg- 
ect being firſt made of due payment of the ſame : which 
proteſt ſhall be made and written under a fair written 
copy of the ſaid Bill of Exchange, in the words or form 
following | d en 


l 

de 
1 
* 


7 


1 « Wien proteſt ſo —_— ſhall within fourteen days am 


| | 
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Know all men, that I A. B. on the 
at the uſual place of abode of the d 
have demanded payment of the bill af which ch 
above i is a copy, which the ſaid did no 
PAY, wherefore I the faid | do hereh 
proteſt the ſaid bill. Dated this day of 


00 the making thereof, be ſent; or otherwiſe due notice ſul 
«be given, to the party from whom the ſaid bill or bills we 
&© received, who is, on producing ſuch proteſt, to repay ty 
« ſaid bill or bills, together with all intereſt and charges, fron 
« the day ſuch bill or bills were proteſted; for which prote 
« ſhall be paid a ſum not exceeding the ſum of fixpence; a 
e in default or neglect of ſuch proteſt made and ſent, or du 
notice given within the days before limited, the perſm | 
failing or neglecting thereof, is 'and ſhall be liable to all of 


« damages, and intereſt, which do and ſhall accrue thereby,” 


' Harris v. 
Benſon. 
2 Str. 910. 


In an action againſt the drawer of an inland bill after a 
acceptance, no intereſt will be allowed on this Rate, wit 


out a proteſt, | 
Bor this ſtatute only giving the proteſt in caſes wheret 


| acceptance was by writing on the bill, perſons on ut 


$9 400; 


bills were drawn, knowing that ultimately the damage 


ariſing on the proteſt for non payment, muſt fall on then 


ſelves, refuſed to accept in-that form, and would give only 


verbal promiſe, which rendered the proviſions of the act pe 
feMly nugatory : in, order to remedy this inconvenience, 


was enacted by a ſubſequent ſtatute, - © that from and aft 
« the firſt of May, 1705, in caſe, upon preſenting any ſud 


« Bill or Bills of Exchange, the party or parties, on wha 
4 the ſame ſhall be drawn, ſhall refuſe to accept the ſame! 


© underwriting the ſame, as aforeſaid, the party to whom 


« aid bill or bills are made payable, his ſervant, agent, 


« aſſigns, may and ſhall cauſe the ſaid bill or bills tobep 


« teſted for non- acceptance, as in caſe of foreign Bill 
« Exchange, any thing in the former act, or any other 
: « 


o BILLS AND NOTES. 


to the contrary notwithſtanding : for which eng 

all be paid two ſhillings and no more.“ 

« Prbv1DED that the proteſt hereby required for non-ac- g, 6, 
ceptance, ſhall be made by ſuch perſons as are appointed 

by the former act to proteſt inland Bills of Exchange for 

non- pay ment.“ 

« ProvIDFD always, that no acceptance of any ſuch in- 8. 5. 
2nd Bill of Exchange ſhall be ſufficient to charge any per- 

ſon whatſoever, unleſs the ſame be underwritten or indorſed 

in writing thereupon : and if ſuch bill be not accepted by 

uch underwriting or indorſement in writing, no drawgr of 

any ſuch inland bill ſhall be liable to pay any coſts, 
damages, or intereſt thereupon, unleſs ſuch proteſt be 
made for non-acceptance thereof, and within fourteen days' 

iter ſuch proteſt, the ſame be ſent, or otherwiſe notice 
thereof be given to the party from whom ſuch bill was re- 
zived, or left in writing at the place of his or her uſual' 
tbode z and if ſuch bill be accepted and not paid before the 
expiration of three days after the ſaid bill ſhall become due 
ind payable, then no drawer of ſuch bill ſhall be compel- 

ble to pay any coſts, damages or intereſt thereupon, unleſs: _ 

z proteſt be made and ſent in manner and form above 
mentioned : nevertheleſs, every drawer of ſuch bill ſhall 

de liable to make payment of colts, damages and intereſt 

upon ſuch inland bill, F any one proteſt be made of non-ac- 
eptance or non-payment thereof, and notice thereof be ſent, 
given or left, as aforeſaid. ” 

4 PROVIDED, that no ſuch proteſt ſhall be neceſſary, 8. 6. 
either for non acceptance or non-payment, unleſs the value 

be acknowledged and expreſſed in ſuch bill to be received, and 
u ſuch bill be draws for the payment f twenty . 
ferling or upwards, | 

* PROVIDED that nothing herein contained ſhall extend s. 8. 
to diſcharge any remedy, that any perſon may have againſt 

the drawer, acceptor, or indorſor of ſuch bill.” 
Tus acts are in many reſpects obſcure, and the com- 

ats on them in many of the early reporters equally fo; 


94 
6 Mod. 80, 


Br. 1 
231. 4 "Ball. 


Brough v. 

Perkins. 2 

14. Raym. 

. 992. 

Vid. page 
46. 


& ſeems only to take from the plaintiff his intereſt ; 


„ damages, and intereſt, which ſhall accrue thereby.” B 


titled himſelf to recover, by neglecting to follow the diredtiot 
liable is equiwocal; but the meaning is manifeſtly this, d 


coſts, but muſt bear them himſelf, 


charge the acceptor : for that the word damages in theſe ad 


on the bill ſhould be ſufficient to charge any perſon what 


EXGAGEMENT- OF THE SEVERAL PARTIES. 


It was ſoon diſcovered, that from the general 
both, and the proviſion in the eighth ſection of the kite 
notwithſtanding theſe ſtatutes, the holder might Kill, by gi 
ing reaſonable” notice without proteſt, recover againſt { 
acceptor, the drawer or indorſor, the amount of the origin 
bill; and- that a written acceptance. was not neceſlary 


does not mean the original ſum, that being recoverable bek 
but the loſs accruing from the delay: and that the clauſe 
& which provides that no acceptance nt expreſſed in writin 


« ever,” relates only to the non-recovery of theſe damage 
without a proteſt for non- acceptance. So far is perſech 
intelligible. The ſame thing cannot be ſaid of what follow 
« If the drawer for want of proteſt or reaſonable note 
« ſuffer any damage, that ſhall be born by him to whom f 
6 pill is made, and if the damage amount to the whole ſu 
© mentioned in the bill, the payee ſhall not recover: the 


© damages, where he has not made a proteſt, or to give t 
« drawer a remedy againſt him by way of action for i 
« coſts and damages.” This evidently is intended as an ei 
planation of that part of the firſt ſtatute-which provides, th 
te the perſon failing to proteſt is and ſhall be Hablt to all col 


it is manifeſt this proviſion could never be meant to tale frot 
a plaintiff that to which he was not before intitled : neither e 
it be imagined that it wass intended to give an action tot 
drawer on account of damages which he could not ſuſta 
but by being made anſwerable for the loſs of another: to ei 
able him to reſiſt the claim of that other, who had not 


of the act, was ſuffidient to protect the drawer againſt 
poſſible loſs. The clauſe- is certainly inaccurate ; the wc 


the perſon neglecting to proteſt, ſhall not be entitled to c 
on the drawer for his extraordinary damages, intereſt, 


10 BILLS AND NOTES. 


Tux profeſſed intention of theſe acts was to put inland : 


bol Exchange on the ſame footing with foreign ones; ſo 


;as relates to the recovery of damages, intereſt, and coſts, 


means of the proteſt, they have done it; but there are 


feral minute particulars in which, from an attentive peruſal | 


he acts, it will appear they Kill differ, 
To the conſtitution of a Bill of Exchange, we have 8 


Page 41 


s not neceſſary that the words value received” ſhould be 


nech and the want of theſe in a foreign bill cannot deprive 


bolder of the benefit of a proteſt; but that benefit in 


þ of non-payment is not given to inland bills which want 

{ words; and therefore they cannot be proteſted for non- 
jment: and the ſecond act provides that © where theſe 
yords are wanting, or the value is leſs than ewenty pounds, 
no proteſt is neceſſary either for non- acceptance or non- 


payment.” What may be the true meaning and opera- | 


n of this proviſion is far from being clear: by the natural 
iſtcution of the words, it might be imagined the legiſla- 


meant to give damages on bills of theſe deſcriptions, © - 


thout impoſing on the holder the neceſſity of proteſting : | 


t that ſuppoſition is not conſiſtent with the general pur- 


of the two acts, ſo that the ſateſt conſtruction ſeems to 


that inland bills without the words © value received,” or 

er twenty pounds, ſhall continue as at common law, and 
not be intitle to the privilege of a proteſt either for non- 
eptance or non-payment. 


' foreign bills, there is no diſtinction between thoſe pay- 
at ſuch a time after date, and after /ight ; but the ſtatute 


ines the benefit of proteſt on inland ones to thoſe payable 


x date ; ſo that in firineſs there can be | no proteſt on 


payable after fight. - 
8 foreign bills where the acceptance is in words only, 
i oe collateral writing, a proteſt may be made for non- 
nent, as well as if the acceptance had been in writing on 
bill: but the ſtatute of William confines the proteſt for 


payment to thoſe bills on which the acceptance is 


nen; and therefore in order to have the benefit of a pro- 


for W where the acceptance is collateral, the 


holder 


'* clauſe in the ſtatute of King William, it is very diffcul 


together, and to endeavour to give it one cumulative c 
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holder muſt proteſt for non-acceptance j urileſd {t by . 
poſed that this clauſe is repealed, by that proviſien inf 
ſtatute of Queen Ann, which ſays : “ nevertheleſt, 
« drawer of ſuch bill ſhall be liable to make payment 
® coſts, damuges and intereſt on ſuch inland bill, if ay 
« proteſt be made of non-acceptance or non-payment, and y 
« thereof, be font, given, or left at aforeſaid :" which in 
ſeems to be the only conſtructlon that can aſcribe any m 
ing to the clauſe: for if this be not the true conſtrud 
then this proviſion can mean. nothing more than that, whe 
only acceptance is refuſed, but the money paid when d 
there a proteſt for non - acceptance alone is ſufficient; 
that where the bill is accepted, but not duly paid, then 
proteſt for non-payment is ſufficient ; which would be 
ſuppoſe that the legiſlature meant nothing at all. 
Ir, indeed, this clauſe be not a repeal of the clauſe int 
former ſtatute, the general pra dice of merchants in the e 
of London is unwarranted ; for a proteſt is hardly ever 
for non-acceptance of an inland bill; it is only noted 
non-acceptance, and if not paid when due, it is frequen 
proteſted for non- payment: however, notice muſt be giy 
of the non-aceeptance and noting, otherwiſe, according 
the caſes before cited, the holder takes the riſk upon-himle! 
Tux preceding clauſes of the ſixth ſection of this ſtatut 
Queen Ann creates indeed a difficulty in ſupporting this e 
ſtruction of the latter clauſe; for if this be a repeal off 


ſay whether it may be conſid-red as a repeal of thoſe il 
and it would be too much to ſay that the legiſlature has m 
a proviſion in the former partof a ſingle ſection of an 
parliament, and in the latter part repealed it: the only ma 
can ſee of ſolving this difficulty, is to take the whole ſe 


ſtruction, conſtruing the preceding clauſes in the alternat 
and then it may be. conſidered as running thus: If 
bill be not accepted by underwriting or indogſement, wi 
preſented for acceptance, and, when preſented for pays 
be not paidz then if it be not proteſted either for non 

s cep | 


111 AND NOTED: 


g or fax non-payment; the dramvr hall not be liable 

— intoroſt, and eaſt .. 

1 this be the true conſtruAion- of this clauſe; there ap- 

to be another difforonos ſtill ſubſiſting between foreign 

| inland Bills of Exchange 4 for where acceptance and hw” 

nent are both refuſed on foreign bills, it ſeems neceſſary 

ethers ſhould bo a proteſt for each I at leaſt It is decided Pag; f). 
in ſuch a caſe, a prone for non Payment wy ia not 

ficient, 1 

ANOTHER lifference betiveen foreign and intend bills with 

A to. the proteſt is, that the former muſt bo pre- 

tc i for payment befare the expiration of the laſt day of 

xe, and in time to have the proteſt ſent off the ſame night, 

ke poſt then ſets out: but on inland bills the pro- 

| for non payment may be after the expiration of the 

n and notice ſent within fourteen days after tho 


Tis «allo 3 in Aland bills, where 3 

zeſt, and coſts are to be recovered, there is more indul- 8 
e in the time allowed for notice of non-payment, than 

xe only the principal ſum is to be recovered ; for when 

r is no proteſt fox non-payment, preſentment for pay- vid. ante 
it muſt be made fo early on the laſt day of grace that Page 80. 
holder may give notice of non-payment by the next 


Jar part of the ſtatute of Queen Ann, which puts s. . 
niſory Notes on the ſame footing with inland Bills of 

unge, makes no expreſs proviſion of proteſting them, 
jon-payment z but there can be no doubt that the ſame 

ze is impliedly conferred on them, and - in praQtice 

a proteſt is frequently made, 

KEN a bill is drawn for the account of a third perſon, and "Sy 
cepted according to its tenor for his account, and he fails 45%- 

ut making proviſion for its payment, the acceptor muſt 

urge the bill, and can have no redreſs againſt the drawer. 

T if the drawee do not chooſe to accept on the account. I. this 
n for whoſe account he is adviſed the bill is drawn, he 
cept for the account and honour of the . 
H On, 
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On, if a bill made. payable to order; be indarſed by 4 

ſtantial man before acceptatice be demarided; the dye 

have any doubt abbut the drawer, or of bim an bot 

count it is drawn, mhy acbept it for the honout of the 

14. Ibid. ' dorfor z but in this caſe he maſt firſt have a fol nikl proteſt 
for non-acceptance, and ſhould ſend it without delay to 

indorſor for whoſe honbur he his accepted it. 

14. 458. Suck acceptances as theſe are called acceptanite | 
proteſt ; and have this effect with reſpect to the ſecuri 

the acceptot; that they give him à right to call on the 

for whoſe honour he accepts; and in the caſe, of 

for the honour of the indorſor, dn him and all the partic 

fore him; whereas a ſimple urcegtanee, weoonthing to the 

of the bill, gives him 4 remedy only thalnft tlie dran 

- againſt him on whoſe men ee 

may be. N 

Tus method of accepting 1 cd is this; 
ceptor miſt perſonally #ppear ith witheds befvle an 

| {whether the ſame wh6 proteſted the bill or no; bs of n 
portance) And dedlare thut he tcodpts ſuch proteited 

honour of the drawer or indorfor; &c. and -thit | 

ſatisfy the fame at the appointed time; and then be 

ſubſcribe che bn this, © * Actoptet e mean in) 

of T. B. &c. “ 

. 1d. 457. Bur this acceptance ſupra proteſt may dess rdet 
| though it be intended for te honour of the drawen 
| niay daun) bind this inder, unf jn fuck! f lag b. 
| ſent to the hitter, 
14, wia. Ty the perſdn on Whth' the bf! u Wait Hf 1 
It, any 1% perfor after protelt for fioti-acoptins 

accept ſupra proteſt for the honour of tHe Bi or of the 

or of uny pertieaulir Indorfor : If Ne debepe for the hot 

tho bill or of the erawör, he 1s bound tb ul the (nd 

well as to the holder! If Ih honour of u partleular 1 

then to all ſiſbſequent Indorlees. | 4 

19.497, uit. Any one accepting u bill ſypra proteſt, though war it 
orders or Knowletge of the perſon for Whoſe honow lire 

copted It, Has n remedy ghlriſt hit Hs who 1 81d 


'»» 


46 11 Ans ri. 


bay him as if he lind acted Intirely by his direction, . 

; commiſſion, poſtage, and other charges, © 

5 a bill be for nioh-aeceptance, und after | has 14, 47 
; ra proteſt by a Mird perſon, the.trawvee, on 

a ben a ah Gl, Wiang tb) t bas 

pit the acceptor fupre proteſt may permit him, though 

e holder cannot be oMliged-t6 Free him from ls atceptarice ; 

2 the td atceptovs agree, thi drawee müſt Pay the 

ber his cortimiHflon, erer, dre. uc ft Was By Nis, ac 
pr * the we Was FreVetited froitt beitiy returned 


be — a vin ker ths nondur of the rater or 14. 458, 
- receive ls approbatlon of the acceptance, then he 

* pay the bill wichout any proteſt for non-payment, 

tif the perſon, for Whoſe höndur the bill was accepted, 

her return no ariſwer to thie advice, or expreſs x tiſappro- 

bot of the Acceptanct, thin the acteptor ſupru proteſt 

yeah eee erty aged we 

iſt him to whom the bill was directed, and on his con- 

ung to refuſe payttierit, muſt chen pay it for Him. 

ank a bill is proteſted for nen- payment, any mam may 15 us. 

it under proteſt, for the druwer's or Indorſor is Honour, 

eh be who made or he who ſuffered the proteſt; but he 

previouſly declare before à tidtary, for Whoſe honour he 

urges it; arid of this the notary muſt give an account to 

prties concerned, either jcititly with the proteſt, or ina 

arate inſtrument, 

ft who diſcharges 6 biſt proteſted for non apt ln o- neawes, 

it of the drawer, Bab fis remedy Arat ce kutrer, bur net 479 

nſt the {ndorford 3 but ue Wilo Mſehurges u bi protefied 

ton-payment, In honofir. df in lifferſor, has hls \ remedy 

only againſt that Thdorfor, but Agälnfe uſt that were before 

, Including the draWer 3 But he has no right agaltiſt Tub. 

Wit Indorſors, 

MAN After having glven a irtiple deep tante * 14. 46, 

nl It ander protefh, In Neneur of an (idotrſory beekuſe 

Keptor, Ne his already Bound 'hiftifelf te mat Inderſer 


wee, not having + Dan bill, 1 
6 


ne 
1 
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it for the honour of the indorſor or drawee, as- if. be wire 
third perſon unconeerned. 


Kd, ibid, Ver it is ſaid that the paſſoſſor of a bill, proteſted for 
payment, is not bound to admit of its diſcharge hom at | 
perſon under, proteſt, either in honour of the drawnee. or ( 
any indorſor, unleſs he declare and prove that the hon 
of that bill was particularly n - 
the proteſted bill be indorſed by the poſleſlor's correſyor 
and was remitted by him, then the poſſeſſor ought, not 
admit of any payment in'honour of- indorſement, | 
under the expreſs condition, that the payer ſhall have no 
dreſs agaiiſt the ſaid correſpondent, | 

WHAT is ſaid with reſpect to the 5 bl / 
: proteſt is applicable to that of a Promiſſory Note. 

1d. 44. Tux effect of the acceptance is to give credit to the þ 

and to render the acceptor liable according to the tenor of 
acceptance; the very act of accepting implies, an 
knowledgment that he has effect of the drawer in 

hands. 

8ymonds v, Ir therefore the g_ accept a bill conerally. wal 

1 WI, 285. reaſon of his non-payment, the drawer be obliged to pa 

the latter, as drawer, may maintain an action againſt him, 
only for the principal ſum, hut, in caſe of a proteſt 
damages, intereſt, and coſts, _ 

Ir indeed the drawee have no effects of the drawer in 

| hands, and notwithſtanding accept the bill, he has his reme 

if he pay it, againſt the drawer ; but with regard to er 
body beſides, the acceptor is conſidered as the orig 
debtor, and to be entitled to have recourſe againſt him, i 

249. not neceſſary for the holder to ſhew notice given to hin 
non-payment by any other perſon, 
„% Ws a bill is once accepted abſolutely, it cannot i 
Beawes, caſe be revoked, and the acceptor is at all events |: 
though he hear of the drawer's having failed the next e 
mant, even if the failure was before the acceptance, the 
Bur the acceptor may be diſcharged by an expreſs dec 
tion of the holder, or by n equivalent to Cuch fi" 


claration,. - | | E | 


7 ab 


'B1LL6 475 NOTE, t01 


Back held, as Indorſbe, à bill drawn by one Dallas, and Pate yh 

xcepted by Peele, Black. arreſted Poele, but finding that no Doug, 937, 

nlderation had been glven for the acceptance, his attorney (149. 

" a ſecurity from Dallas, and ſent word to Peels “ that he | 
ud ſettled with Dallas, and he needed not to trouble him- 

1 iny further,” Dallas aſterwards became bankrupt, and 

in Black demanded payment of Peele. "The cauſe was 


ved firſt before Lord Mansfield, and afterwards by chief 
Jutice de Grey, who both held that the acceptor was dif. 


* 0 


| 


ich the bill was entered, and over againſt it this memo- Aud Bal 

lum, “Mr. Pulteney's deceptanee annulſed.“ The jury 1276 7 (1499 

ever gave a verdict for the plaintiff, but the Court of 

ehequer granted a new trial, on the ground that this was 

implied diſcharge z and on the ſecond trial before Chief | 

on Skinner, one Alexander, who had indorſed the bill to | 

| plaintiff, was produced as a witneſs on the part of the de- 

ant, and ſwore that Walpole had poſitively agreed to 

nder Pulteney's acceptance as at an end; on which the 

r found for the defendant, Walpole had kept the bill 

in 1772 to 1775 without calling on Pulteney, 

Bur no circumſtances of indulgence ſhewn to the acceptor 

the holder, nor an attempt by him to recover of the 

wer, will amount to an expreſs declaration of diſcharge, ' | 

DunsTER accepted a bill merely to lend his credit, and to Dingwall) v. 
mmodate Wheate, the drawer. Fitzgerald, the payee, Doug, 835: 

bred it to Dingwall, and delivered it to him in payment (% | 

jewels. After it became due, the plaintiff, underſtanding = 

it the acceptor never had any conſideration for it, and | 

t Wheate was the real debtor, wrote to one Ready, i 

jeate's attorney, on the 6th of F ebruary, and on the 4th of 

member, 1975, prefling him for the payment. Dunſter, 

the 14th of February, 1775, wrote a letter to Ding- 

l; "thanking bim in ſtrong terms for not proceeding 

inſt bim, butOntioning- in the ſame letter that he had 

informed by a fun who had been ſent from him to 

wall on the buſineſs, that Wheate had taken up the bill, 

H z; and 


| 
| 
| 
_—  —— ee eee dee, | 
Ix another caſe u book of the plaintiff's was produced in Walpole v. | | 


"oy Bah, + " " "WM 
5 Ty \ 
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| and given angther to Dingwall's ſativfaRign, It Mon 
pear that Ping wall took any natice af that letter... 
for N time received intereſt an the bill from - Wi 
_ alſo the principal due by another bill, made at the ſame di 
and drayn and accepted by the ſame parties, and ynder- lit 
circumſtances, The plaintiff ſuffered-ſeveral years to clapt 
without calling. on Dunſter, ar treating him as his , 
| Tus Queſtion was, whether the plaintiff, by his co 
f had diſcharged the acceptor z and the court. ng. 
that he had done nothing from which it could be concluded 
meant to abandon his claim againſt him. He had dane righ 
in applying to Wheate for payment, as he was apprizedt 
Ep he was in fat the debtor, and Dynſter was ſp far ſendble: 
6 his kindngſs, as to thank him for bis indulgence. in a letter 
had the ſuggeſtion in that letter been N *. . to f 
- Rlaintiff's having delivered up the bill to 

have made a material difference: but the 1 al 
turned no anſwer to the letter, and the fact not haying be 
attempted to be proved at the trial, it was probable the aſl 

tion was not warranted. Thie caſe had na._reſamblance t 

the two preceding caſes which had been cited. in argument 
Nz1THER will any length of time ſhort of the ſtatutt 
Umitatlont, nor the receipt of part of the money from t 
drawer or indorſor, nor u promiſe by Indorſament on the d 
by the drawer to pay the reſidue, diſcharge the hold 
| remedy againſt the agoeptar, 
Ws A * wes drawn by ane brother and accepted by ut 

. other. When it became due, the payee received / 
= drawer gl. 136, 4d, and at the ſame time the followlng | 
/ dorſement was made on the bill; “ Recelved. on account 
© this bill yl, 138, 4d!“ Balance remalning due a6) . 
I promiſe to pay Mr. Thomas Ellis, within three mon! 
from the date of this?" Signed by James Gallado, wha! 
the drawer. The balance was never paidy and at the di 
of three years an ation was brought againſt the ingory!! 
the cauſe was tried before Lord Mansfield who thought 
acceptor was diſcharged, and nan - ſulted the plaintiff, 
groynd of his lordſhip's apinlon probably was, ** 


a 4 N 
9 * 0 1 9 9 
nt Ann NOTES. 


bement wat as a ne þill accepted by the plaintiff in pay- 
nt of the old 3 and on an application for a new trial, his lord- 
5p lad he did not think that this caſe at all intetfered with 
ktermination/in Dingwall and Dunſter, The plainti®s 


ceptor may diſchatge a drawer or indorſor, 'The court all 


tht therefore to have been Jeft to the jury, but they re- 
kd a new trial on account of the fmallneſs of the. ſum. 


rcumſtances under which he was diſcharged. there, would 


tance to have entered into ſuch engagement only as was 
n thence implied by the laws of the country in which he 
By the law of Leghorn, ifs bill had been accepted and the 
wer had failed, and the acceptor had not ſufficient effes 
the drawer in his hands at the time of the acceptance, the 
ceptance became void. This happening to be the caſe of 
Burrows, he inſtituted a ſult at Leghorn, to diſcharge 
alf of his acceptance, which. was accordingly. vacated by 
kntence in the court thore. He afterwards returned to lng · 
|, and was ſued here on his acceptance z on which he 
la bill in Chancery for an injunRign and relief. Lord 
ncellor King was clearly of opinion that this cauſe was 
+ determined according to the laws of the place where 
bill was negbolated g and the acceptance having been 
ated by a competent Juriſdition, that ſentence was con- 
(ve, and bound the court here. Ne 
1 the drawee offer & conditional acceptance, and the 
lr, Inſtead of goquieſeing, do ſomething which hows 
he does not admit ſuch acceptance, the drawee is not 
nd, even if the ovent afterwards happen on Which the ace 
tance was to depend; © SENT, nt 
eee e eee H 4 Wm OY 36G IP ANR 


nk! contended that the indorſement was made to prevent 
inputation-of neglect, becauſe delay in coming againſt an 


not afterwards be ſued here on his acceptance, though the 2 


liſcharge him here z- becauſe he muſt be taken by his ac- 


med to think that this was-a queſtion of intention, and 


or where a merchant, having accepted a bill in a foreign Burrows v. 
antry, has been diſcharged by the laws. of that country, be Lans 


130, 
7 


* 
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A BitL payable to one Lenox, or order, forty days ate 
ſight, was drawn on the defendant; Lenox indorſed it to u 
plaintiff: Allen, the plaintiff's clerk,-preſented the bill to 
defendant, who lived iu London, for acceptance 1 the defe 
dant told him that the drawer had conligned a ſhip and ca 
to him and another perſan- at Briſtol, but as he could nt 
then tell-whethec the ſhip would arrive at London or Briſte 
he could not accept at that time : on Which Allen faid d 
he would leave the bill upon this condition, that in the eve 
of the defendant's not accepting-it as from the day when 
was preſented, he ſhould be at liberty to note it for not 
ceptance as from that time: to this the defendant aſſent 
and the bill was accordingly left at his houſe till a future t 
when Allen called again in company with the plaittif, 
know whether the defendant would gccept the bill or n 
who, on being preſſed to accept it, ſaid that the bill was age 
one, and would be paid, even if the ſhip were loſt, Allen ii 
inediately on this carried the bill to a notary public, 
had it noted for non-dcceptance from the time when it 
firſt left with the. defendant, The ſhip afterwards'arr 
ſafe, at the port of London, and the defendant diſpaſed of t 
cargo, This being a conditional acceptance, the condut 
the plaintiff was held to have been'a walver of lt, and toy 
precluded -him from holding * * ba his er 
ment, 

Tnovon an nne to 8 on 1 of a ee 
tain fund being conſigned to the acceptar for the diſcharge 
the bill, may amount to-an acceptance.on the performance 
the conditions, yet if the indorſee take the fund out of 
hands of the drawee, he diſcharges him from his en 
ment, 

"4a; Hunt, in Pai — with a Houſe th 
that his partner, Thomas Hunt, in Londan, ſhould, c 
cargo of tobacco being conſigned ta him, with the bill 
lading, and an order for inſurance, accept ſuch bills as f 
Houſe ſhould draw. on bim, at the rate of gol. per l 
from ninety days to ſix months ſight: inſurance for the 
of ,z6ool, was ordered on forty hhds, of 8 


TO BILEBS AND Nor z.. 


received a letter, adviſing him of ſix bills of Exchange 
Ling drawn on him for zaool. in conſequence of Rowland 
um's agreement, payable' to one of the partners of the 


tim to Maſon, The bills arrived, and werd preſented for 
ance, ' Thomas Hunt refuſed to accept them; on an 
xchenfion that the tobaceo Was not worth the money at 
ich it was valued, After a negociation of ſome days, 
lon took the bill of lading for the forty hhds, und the 
licy of inſuranee out of the hands of Thomas Hunt. The 
taceo afterwards arriving; was received and fold by the 
intif Maſon, and produced only 1400]. The occaſion of 
y difference, between the real produce and the valued 
did not appear. Under the direction of Lord Mans» 
| a verdict was given for the defendant, and on an applica- 
m for a new terial, his lordſhip expreſſed himfelf thus: An 
ment to accept, may In many inſtances amount to an 
eptance 3 but an agreement lu ſelll but an agreement, and 
| be eomdltlonal, and u third perfon, knowing of the eon · 
em annexed to the agreement, take the bill, he takes It 
en to ſuch agreement, Here there were many things 
fied as the conditions of the neceptanee the number of 
h, to bo delivered of a certain value rated by the hhd.— 
 infurance—the bills of lading the confignment. On 
fie of the agreement, I thought at the trial, and ſtill incline 
think, that the meaning of the parties was, that tobacco 
nct ould be conſigned which ſhould be worth gol. per hd: 
s (ell immenſely ſhort of that ſum, It is plain the Hunt: 
er meant to be in advance, and 1 think ſo great a dif- 
in the value, ſuch a fraud as to intitle the defendants 
relief againſt the agreement. But as to this the reſt of the 
have doubted, chiefly becauſe there is no evidence to 
how the decreaſe in the value aroſe j whether from the in- 
jrity of the quality, or the fluctuation in the market. But 
reſt of the court are extremly clear that the ſubſequent 
ut of the plaintiff makes an end of the whole, and I 
* the reaſons are unanſwerable, As to that part of the 
; caſe, 


Thomas Hunt procured ſor a premium of 30gl. He aſter- 


Houſe, on account of forty hhds. of tobacco, and indorſed 


Maſon had meant to fay, © you gre liabley and ſhall pay 


4 Ld. 
Kellock v. * 
— 2 A. F 


Bul. N. P. 
271. eites 


ohnſon v. 
TIA 


5 G. II. 


* if the principal had paid. the note or the bill) and d 


| caſe, it ſtand thus: The Hunte Gay, * we are ft be 
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4 'Fhis is an impoſition. The tobacco is of inge 
*The letter repreſents:it as worth gel. the infurance ms 
it gol. per hhd. amd it burns out. mot to de math gal 


4 bills,” what would hie conduct baye been! — 
have left the policy of inſurance aun the billy of hig 
their hands, and ſued them upon the acceptance. 
temptation to accept was the commiſſion, on the gpaſg 
ment, and thay were ta have the ſecurity of the goog 
the inſurance. But the plgjngiff undogs. allthis, and & 
then I will take all from; you, ſecurity, commiſſion 
This was ſaying, I will $and in-your e deer. 
10 be anſwerabls for more than the produce 
It is impoſſible the defendanty cqu}d mean to accept, with 
any benefit or ſecurity, We we augen Hop ee 
end of the agreements 

Tnougnz the receipt of part from the drayer or in 
be po diſcharge to the acceptor, yet the receipt.of par f 
the r of hl or the ate of nen E er 
the drayer and indorſors in the one caſe, ang to the ind 
in the other, unleſs dug notice be given of the non-pay 
of the reſidue; for the receipt of gart from the maker or 
ceptor withoyt notice, is conſtrued to be a giving of cr 
for the remainder, and the undertaking of the preceding; 
ties is only conditional, to pay in default of the ar 
debtor, pn due notice given: but where due notice is g, 
that the hill in ng duly. paid the receipt of part of the mn 
indorſors 3 for it. is far their advantage that as much l 
be received from-gthers.as may be. 

Tae receipt of part from an indorſor, is go dich rt 
" drawer of preceding indorſor. ne 

Ir the drawer of a nate, or the atar af a bill be fn 
the indorſee, and the Ml forge wer gr. 8ECeptar in 
debt and coſts, this abſolutely diſcharges the indaxſor zs m 


* wi! 
8 


* MILLY AND OTA. 2 


dei recon again tho donor io the namp o e | 
obe. 
i. eulbas bh n 006k hy which be promiſed to pay f. bn r- 
Pitheld, or axders the ſum of agg. and indoxſed it to I Wir 46 
1, Hull brought an action agaialt Somiſton, in which» | 
dd him to ſpecial bail; Hull recovered interlocutory. | 
nent againſt Scraiſton, an which his bail paid the debt 3 * 
cots, amounting to 230l. 153, Hull executed an inſtru- 
between himſelf on the one part, and the bail on the 
i reciting the note, and that he had recovered intorlogy- 
julgment an it againſ Scraiſton,: that the bail had pur- 
4 the note, and paid the debt and caſts, in conſideration 
Hull aſſigned over to them the note and the interlocy-- 
judgment with a power ol attorney to make uſe of Hull's 

to ſue the indarſor, and covenanted in the common 

rn not to do any act to hinder the bail from recovering 

noney on the note. An action was afterwards brought 

Eull's name againſt Pitfield the indorſor, on which theſe | 
unſtances were ſtated, and the court held the indorſor- 
liſcharged by the peyment by the bail in the former 
1, much as if the drawer had paid the money him- 


10UGH, in order to intitle himſelf to call an any of the. 

ling parties, in default of the acceptor of a Bill of Ex: 

ge, or of the maker of a Proiſſary Note, it be neceſſary 

co the holder ſhould give due notice of ſuch default to the 

do whom he means to reſort, yet notice to that party. 

ls ſulhcient as againſt him: it is not neceſſary that apy. 

wot ſhould be made to recoyer the money of any of the 

x collateral undertakers ; or ia caſe of ſuch attempt being. 

to give notice of its being without effect. Thus, in 

r to intitle himſelf ta recaver againſt an indorſor, it is 

drr for the indorſce ta ſhew an attempt to recover. 

lt the drawer of a Bill pf Exchange, or the payee in- 

of a Promiſſory. Note. 

z OONTRADICTQRY opinions gn this point, howeyer, wn 12 131. 
lin an early repprter, the court, on a ſuhſequent cafe gf 2 

on by an indorſeę of a foreigy Bill of Exchange 2 
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mand on the drawer, would be lying ſuch a clog 


. © the drawer lives abroad, perhaps in the Indies, where t 
© jndorſee has no correſpondent to whom he can end t 


| "Theſe were occaſioned by the inaccurate and confuſed 
meer in which ſome caſes were reported, in which it di 


the ſubj ect, and, on mature deliberation, delivered their a 


4 ing theſe from all other contracts, by making them 


N 
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the indorſor; where it was obſected that no demand war 
on the drawer, thought it neceſſary to take time to'conk, 


nion, that no ſuch demand was neceſſary to be ſhewn, 4 
« deſign of the law of merchants,” they ſaid, «in diſtingul 


« ſignable, way for the convenience of .commetes, that th 
<« might paſs from hand to hand in the way of trade, in t 
«fame manner as if they were ſpeciez now to require a 


& theſe bills, as would deter every body from taking the 


« bill for a demand, or if he could, yet the delay would be 
« great, that no body would meddle with them. * 
« ere the caſe of ſeveral indorſements, muſt the laſt i 
& travel round the world before he can fix his action ont 
„ man from whom he received the bill? In common 
tt perience every body knows, that the more indorſement 
« hill has, the greater credit it bears z whereas, if thoſe 
c mands were all neceſſary to be made, it muſt naturally 
« miniſh the value; by. how much more difficult i it wo 
« render the calling i in of the money. And as to the not 
ce that has prevailed, that the indorſor warrants only in 
<« fault of the drawer; there is no colour for it, for er: 

« jndorſor is in the nature of a new drawer, and at nif jri 
« the indorſee is never put to prove the hand of the firſt dra 
« where the a on is againſt an indorſor. The requiring 
& 2 proteſt for. non-acceptance is not becauſe a pro 
amounts to a demand, for it is no more than giving not 
« to the drawer to get his effects out of the hands of 
« drawee, who by, the others drawing, is ſuppoſed | to h 
« ſufficient wherewith to ſatisfy the bill,” 

Tuis caſe ſettled the law with reſpect to foreign Bi 
Exchange; but as to inland bills, great doubts ſtill rem 


* whether the - queſtion aroſe on Bills of Exchant 
Promilh 


TO BILLS AND NOTES). 1 io _ i 


aiſſory Notes, and. from confounding the term drawer ay 
lied to the latter with the ſame term as applied to tha 
„There could be no doubt, but that to recover againſt 
| Ubbo of a noto, dus diligence muſt be ſhewn to have 
n uſed to obtain payment from the drawer ; but in the 
hy between the two inſtruments, the drawer of the note 
not reſemble the drawer but the acceptor of the bill; Dy Wl | 
wm want of attention to this diſtinction reporters have been | 
| to repreſent ſix chief juſtices to have been of different | | 
inions on this point, Holt, Eyre, and Raymond, are ſaid 
ure held that a demand on the drawer of a bill was ne- 
efiry; and Macclesfield, Pratt, and King, that it was'not. | 
Taz principal caſe to which, a reference is made to prove Lambert v. _— 
xt Holt was of opinion, that in actions on. Bills of Ex- | 
unge, it is neceſſary to prove a demand on the drawer, is | 
wrted in three different books; Lord Raymond, W 
d 12 Modern. | ; 
n BE Lord Raymond, it appears manifeſlly that the queſtion 114. . 
| OO upon a Promiſſory Note. R. ſigned a nate under his Ray. 443 
and, payable to Oakes or his order; Oakes indorſed it to 
4 Lambert; on which Lambert brought the ation for the 
noney againſt Oakes, Per Holt, C. J. He ought to 
rove that he had demanded, or done his endeavour to de- 
mand this money of R. before he can ſue Oakes upon the 
ndorſement, The ſame law if the bill were drawn on any 
other perſon, payable to Oakes, or order.“ That is, a de- 
and muſt be made of the perſon on whom the bill is drawn. 
dother parts of the caſe manifeſtly ſhew this to have been 
neaning, For my Lord C. J. Holt is reported to have 
; * the indorſement will ſubject the indorſor do an action; 
"cauſe it makes a new contract, in caſe. the perſon en 
Won it is drawn does not pay it.“ Again, © if the indorſee 
o es not demand the money payable by the bill, of the 
| perſon, upon whom it is drawn, in convenient time, unf. 
"Wtrwards he fails, the indorſor i is not liable.“ 
We Salkeld, the caſe is confounded ; it is ſtated to be a Bill ; rap there, 
Waage and * that the demand muſt be made on the dene — 
or him upon whom it was drawn.“ Holt had faid Pack. 
. ' 6 SS ths * ” $4 Ls 4 5 &. 444 that a 


N 


to 


** 


© Notice of the proteſt to be given to the perſon from u 


| tween the caſe of a Bill of Exchange, given in payments 
2 debt, and that of o one given for a debt contrafte 


* hote; [calling him the dx40#;) und in the tals f * 


leeillinz him the drawer, ) For the report 50 8 hy 


not khow whether ſuch a perſon exiſts, or whiere he | 
or whether his name may have been forged. The indotk 


Bur. 669. the indorſee to recover againſt the indorſor of an ind 
of Exchange, i is hat nectifary to demand the md 


fy ** ' * — IF \ * 
/ 1 UF } y 4 
od [ E * * 
. ' * w = : 
: * * 


20 οννν bY r vA Phan 
that demand muſt be made of che Mater dr 


Pxchunge, of bin upvn whom the bill is dran. The ty 
Juctbles both together ad fpplled only to a Bill bf Eiche 
inifled, very probably, by tie ehufrocal meiviing'of the f 
#Yatyir, and by the chief juſtive's redſoniny in the e 
Promiffery Note, from the liw upon Bills of Exchaitye, 
I 14 Modern—The cafe is iftaken tov; und fig 
upon a Bill of Exchanzt, and as 4 detertmidhtien Kat l 
mult be u demand upon dhe drawer of the Bill of Eat 
And Yet the report itfelf ſhews detoftſtrabl Rane \ thit me 
ſald by Holt, Was applied to the ater of & 


thus 80, if the bill was dra oh any other perfor, pat 
« bo Oikes, or order:“ which fhews that the caſe In fu 
ment was * not a bill drawn on another perſon, but pa 
« to Oakes by R. himſelf.” 

Evi inconvenience ſuggeſted in the cafe of foreign N 
of Exchange, holds in a great.degree, and every other 
ment holds equally, inthe caſe of inland bills: the ind 
does not truſt to the credit of the original drawer: he 


his drawer, and the perſon, to whom he originally truſted 
caſe the drawer ſhould not pay the money. And it is we 
while! to obſerve that the a of William the third requ 


the bill was received.” He may have another remedy ag 
the firſt drawer as affignee to the indorſor, and Randi 
his place. 

On theſe principles it is now finally ſettled, that toe 


firſt drawer. 
_ ANTIENTLY a diſtinction ſeems to 1. talen 


time the bill was given. In the latter caſe the pe 


. 0 \ 
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+ received jt muſt live uſed due diligence to recover. the 
ey of him bn whoth it was drawn; otherwiſe he could 
«reſort to this pdhty from whom he received it; and charge 
non the original content; But in che former ouſt; che blll 
not ootſidered as payment, unleſt the money was puld 
the draw6e, und ns dinigence ſeernt to hive been-neceſſiry 
de holder to obtain thit payment, nor any notioe to the 
eim from whom be reteived it of Me failure in payinent z 
van, n des han ec b. ue li, ue bleu et 


on Mural, having « Bill of Ducati pupable to Mm, Clarke v. 

ed it to Clirke; to Wehr he wut Indeed: Clarke uf. Myndal, 
0 browght an chen on dhe Grlgihul contract agalnſt Si Hol | 

ad he; im his deferice; gave in evidence this bill in- Gulldbat, | 

1% Clarke, we had kept It f6 long in his Hands alter 3 aus. U. 

became payable, thut i ought to be conſidered as money 

|: but the chlef juſtice refliſed to receive this as evidunte 

_- kllkiey but took this diſtinstion above mentioned, 

ring, that if A ſells goods to B, and B is to give u bill in 

kiefaction, B is diate, though the bill be hever paid, 

the bill is Payment: Mike however in the caſe of k prece- 

t debt, if plft 6f tie cer vi che din Fre paid, it hould 

in diſcharge of {6 much. 

Bur by the Tratiite of n Num befbib rieitioded kt l. 8. 7. 

ied, © that if ung perſon aceept a Bill bf Exchange 'for 

ind in AtisfuNch of any forttier debt, Br ſum or money 

formerly due #6 Rt, this fh be accountet and eſtee mel 

a full and complete payment of ſuch debt, if ſuch perſon 

woepting of any luch bill for his debt do not take his due 

courſe to obtain paym dem of it; by endeavouring to get tue 

lime accepted and paid und make his proteft according to 

the directions & tle act, etrſier for mon acecptinoe or non- 

pyment. * | 

1 a Bit of Bxotiinge be loft by him with whom it was left 12 — 

* icceptande, or if by miſtake he have tiven it to u wrong © 

fon, or on any other 4ceSunit the holder cannot obtain u 

urn 6f his bin, either accepted or unaccepted; he who loſt 

nuſt give me perſon to whom it was payable, or to tis 

order, 


* 
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| Order, a note of hand | for payment of its amovnty onthe; 
lit becomes due, on delivery of the ſecond If It arrive In ti 
or If not, on the ſame note, which In all caſes is to have t 
law and privileges of a Bill of Exchange j and if the accep 
: refuſe this, the halder muſt immediately proteſt, for. non. 
coptance, and when due muſt demand the money, (though 
have neither note nor bill) and if that he refuſed, a pro 

. muſt be regularly made for non-payment, | 
Mur 18, 20. Mane adviſes, that as ſoon as the poſſeſſor T 
miſſes it, he ſhould have immediate reepurſe to the Accept 
and in the preſence of a notary aud two, witnelles; acqui 
\ him with its being loſt; and ſignify to him that at lig pe 
| he pay it to none but thoſe with his order: and he adds, ti 
0 no ons ſhould refuſe payment of a, bill he has accepted men 
| becauſe it is mifling ; as be aſſerts, that Proteſt being n 
for non-payment, on offer of a ſufficient ſecurity and 
demnification, will oblige; the acceptor to make yl 
loſſes, re- exchange, and charges, as having wilfully « 

ſioned them, © | 

8. 3. . So, by the ſtatute of William, i it is 2 or that «in q 
| 4 any ſuch inland Bill or Bills of Exchange,” as mentionei 
| the former part of the act, © ſhall happen to be loſt or miſc 
l « ried within the time before limited for payment of 
„ « fame, then the drawer of the ſaid bill or bills is and 
« he obliged to give another bill or bills of the ſame tc 
. | « with thoſe firſt given, the perſon or perſons to whom t 
7H d are and ſhall be ſo delivered giving ſecurity, if demande 
to the ſaid drawer, to indemnify him againſt all perſo 
« whatſoever, in caſe the ſaid: Bill or Bills of Exchange 
© alledged to be loſt or miſcarried, ſhall be found again.“ 
Hur if a bill loſt by the poſſeſſor ſhould [afterwards co 
into the poſſeſſion of any perſon who ſhall have paida 
and valuable conſideration for it, without knowledge of 
't circumſtance of its having been loſt, the drawer and t 
Vid. page acceptor, if the bill was accepted, and the drawer, if it 
67,6390 not, muſt pay it when due to ſuch a fair poſſeſſor: ſo ti 
Marius's law ſeems very doubtful, and the proviſion of d 


2 may in many caſes be uſeleſs to the loſer of the 1 
y 


ber ths kanckby on A bt on HoTh; 
dor againſt the perſon who finds the bi, the real owner 


6 A „, Vihk | 
Of the Remedy on a BLI or Note; 
JEFORE the dodtrine of Bills of Exchange was well 
xerſtood, and the nature and extent of the cuſtoms relative 
them fully recognized by the courts, the remedy on them 
; fought in different forms of action, according to the opi- 
an which were entertained of the applicability of theſe 


nl forms to the reſpective ſituations of the parties, 
Or caſes; however, where a remedy was ſought in any 


ing Bills of Exchange, or on the ſtatute reſpecting Pro- 
ory Notes, the reports are but few; and of theſe few 
te are ſo inaccurate, and in others the judges expreſs'them- 
hes in terms fo vague, that it is not v7.0 pre tees 
m any general rule 

u one book it is laid down that to pee ed 6 bill cannot 
intain an action of debt againſt the acceptor, becauſe there 
wprivity between them, becauſe the acceptance does not 
atea duty, any more than a promiſe by a ſtranger to pay, 
de creditor forbear his debt, which renders the ſtran 
but not in an action of debt, and becauſe on a ſearch 
precedents, no one could be found of an action of debt on 
xceptance of a Bill of Exchange. 

| another caſe, reported in ſeveral books, it is laid down 


nn indebitatus 'aſſumpſit will not lie on the acceptance 
Bill of Exchange; perhaps on the ſame principle that ir 


letermined that debt would not lie, for n 
to the former caſe, 


ups, it ld doe te nent ie Bi 

tur aſumpſit will not lie on a bill. 

= of Wn, n in another place, it Is held that 
I 


ter form of action than that founded on the cuſtom re- 


tis 


K 


r. 50 


Hardr. 
485, 487. 


1 
1 Niadasg 


I Vent, 7H 
I — I 


5.4. Mad; 
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I Salk. rar, 
12 Nied. 2. 


12 Mod. 
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Prec. 548. 


Keſſebower 
v. Tims. 
B. R. E. 

22 GC. III. 
Balley 47. 


of debt or indebitatus aſſump/it may be maintained] butt 


D. per 
Yowel }, 
_ Ruym. 


but in a manner ſo inaccurate, that it can only be collect 


vould not lie; for it does not appear between what parti 
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the payee of 8 bill which imports te have been given 6 
value received, may maintain indebitatus Mud ab 


the drawer, 
AND in another it is ſaid, that it will only lie againſt th 
drawer, on a bill which pen to have been given for ya 
received. 1 
On a Promiſſory Note a caſe is reported in two boo 


that in that particular caſe it was determined, that det 


the action was, though the aſſertion is general that debt wi 
not lie on a Promiſſory Note. 
IT is faid in another place, that debt will lie againſt t 
maker of the note, though not againſt the indorfor. 
AND a very able pleader has given a precedent of a « 
ration in debt by the adminiftratrix of the payee of 6 
againſt the maker, 
IT has been alſo held by Lord Mansfield that the ind: 
of a note might maintain indebitatus aſſumpſit upon it, agair 
the perſon who indorſed it to him, 
Tus concluſion, reſulting from the whole, ſeems to be thi 
that where a privity exiſts between the parties, there ana& 


4 


where it does not exiſt, neither of theſe actions will lie, 

A PRIVITY exiſts between the payee and the drawer 
Bill of Exchange, the payee and drawer of a Promilc 
Note; the indorſee and his immediate indorſor of either 
one or the other, and perhaps between the drawer and 


ceptor of a bill; provided that in all theſe N 
ty 


tion paſt reſpectively between the parties. 

Bur it ſeems to be conſidered, that no privi 
tween the indorſee and acceptor of a bill or the maker 
note, or between an indorſee and a remote indorſor of eit 

Tux action which is now uſually brought on a Bil 
Exchange is a ſpecial action on the caſe, founded on 
cuſtom of merchants. That cuſtom was not at firſt red 
nized by the court, unleſs it was ſpecially ſet fort, 


therefore it was deemed neceſſary to ſot forth by * 
inducen 
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lucement, ſo much of ie a applied to the particular caſe, via. 
ul inpoſed on the defendant a liability to pay. | x Wit, hg. 
Tavs in an action by an indorſee againſt the acceptor, it 
ws neceſſary to ſtate a cuſtom among merchants, that 

* merchant drew a Bill of Exchange, and directed it 

« to his correſpondent, and by that bill requeſted his correſ- 
i rondent to pay « ſum of money to a third perſon, or to 

C his order, and the correſpondent accepted the bill, then if 
i the perſon to whom or to whoſe order the money was to 
$ he paid, indorſed the bill, the acceptor, on the bill's being 
# preſented to him for payment, by the perſon to whom it 

was indorſed when it became due, by the cuſtom of mer- 
chants, became liable to pay the money to the indorſee: 
ben the particular circumſtances of the caſe were ſtated as 
ming under that part of the general cuſtom on which the 
tion was brought. 
So, in an action by an indorſee againſt the drawer for non- vin Rick 
ment by the acceptor, it was neceſſary to ſtate that, Profiles, 
there was a certain cuſtom among merchants, that if a vol. f. p. 74. 
merchant drew a Bill of Exchange, and directed it to his 
correſpondent, and by that bill requeſted him to pay a ſum 

of money to a third perſon, or his order, and the correſ- 

pondent accepted the bill, then if the perſon to whom, or 
to whoſe order the money was to be paid, indorſed the bill, 
ind the indorſee preſented the bill to the acceptor when 
due, who refuſed payment, then if the indorſee proteſted it, 
ud returned it to the drawer, together with the proteſt, 
the drawer, by the cuſtom of merchants, was liable to pay 
tie principal ſum, with damages ariſing from non-payment 
the time,” and then to ſtate the circumſtances in the 
icular caſe, to ſhew that it fell within the cuſtom, 
0 if a man ſubſcribed a bill for himſelf and partner; in an 
jon againſt them on this ſubſcription, it was thought pru- 
to [tate a cuſtom, that, if two were partners, jointly Vid. Plok- 
herchandizing together, and if one of them ſubſcribed a 1 LJ. K. 


entioned there, to another, and his order, then both the 


| *** and that if the perſon 
12 3 


il for the payment of money by him and his partner, *Im. 47. 


* 
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«to whom this bill was payable, indorſed it to another, 
then thoſe partners ought to pay ſuch bill, on notice, to 
& him to whom it was ſo indorſed:” and then to ſtate t 
facts coming under this cuſtom. 

74174 _ Wuxxs the action was on an inland Bill of Exchange, i 
woas ufual to lay the cuſtom as exiſting between the ti 

Mr: . cities where the drawer and acceptor lived; and if both live 

in the ſame place, to alledge its exiſtence between merchan 

and others reſiding in that place. 

—＋ _ Bur when the cuſtom of merchants was recognized) 

279. the judges as part of the law of the land, and they declus 
130 they would take notice of it as ſuch ex officio, it became u 

; ' neceſſary to recite the cuſtom at full length; a ſimple alley 
tion that © the drawer, mentioning him by his name, accy 
« ing to the cuſtom of merchants, drew his Bill of Exchan 
« &c,” was ſufficient, 

AnD if the plaintiff, ſtill adhering to former precedent 

thought proper to recite the cuſtom in general terms, u 

did not bring his caſe within the cuſtom ſo ſet forth; yet 

by the law of merchants, as recognized by the court, the c 

' as ſtated intitled him to his action, he might recover, andt 

ſetting forth of the cuſtom was reckoned ſurpluſage and rejeci 

Mogadara Tus, where the plaintiff ſet forth a cuſtom of mere th 
18how. that if the merchant to whom the bill is directed, accept Wi 
377 after indorſement, and fail of payment to the indorſee at 
time, in ſuch caſe, on the bill's being proteſted for non · 

ment, and notice of it given to the drawer, the latter becon 

liable to pay the ſame, with damage to the indorſee: and 

caſe ſet forth was, that the indorſee had preſented it to Wl 

drawee a month after the time of payment, who acceptedp 

but failed to pay it, on which it was proteſted, and not 

given to the drawer: though this cuſtom does not et 

within the cuſtom 4 forth, yet becauſe by the law of nl" 

chants an action might be ſuſtained on this caſe, the dec. 

; tion was held good, and the cuſtom rejected as ſurpluſage i" 

"4 ” wb On the ſtatement of any material fact, it is ſill uf 
— _ allude to the cuſtom, by alledging that it was done“ 
« ing to the cuſtom from time immemorial uſed and ap? 
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4% among merchants: but even that is unneceſſary, 
being ſufficient if the facts ſtated come within the cuſtom 
3 recognized, 
As the action on a Bill of Exchange is foynded on the 
cuſtom of merchants, ſo that on a Promiſſory Note is founded „ 
a the ſtatute, and uſually refers to it though, it is con- * 
cired, ſuch reference is as unneceſſary in this caſe, as that 
t the cuſtom in the other, 
[x both caſes however it is neceſſary, that all thoſe circum- 
finces ſhould either be expreſsly ſtated, or clearly and in- 
vitably implied, which, according to the characters of the 
prties to the action, muſt neceſſarily concur in order to in- 
tile the plaintiff to recover. 
[x all caſes ariſing on a Bill of Exchange, it js neceſſary to 
fate that the drawer made his bill, and directed it to the 
trawee, and thereby directed him to pay. 
lx all thoſe priſing on a Promiſſory Note, that the maker * 
mie his Promiſſory Note, and thereby promiſed to pay, 
[x ſtating the Bill or the Note, regard muſt be had to the 8 
kgal operation of each reſpectively. "v4 
[T has been decided that the legal operation of a Bill or of a Vere v. 
ote, payable to a fictitious payee, is, that it is payable to 1 Perm. 
te bearer, and therefore if that deciſion be right, it is proper, N 9. 
j the ſtatement of ſuch a bill, to alledge that the drawer fzg. 
hereby requeſted the drawee to pay ſo much money to the Collivs v. 
; in the ſtatement of ſuch a note, that the maker thereby Bl. Term, 
iſed to pay ſuch a ſum to the bearer j but this queſtion is 51. © l. 
under review, in a writ of error in the Houſe of Lords. 
Ox in ſuch a caſe, the plaintiff may tate all the ſpecial 
rumſtances, and if the verdict correſpond with them, he 
ll be intitled to recover. 
Tavs, where the plaintiff ſtated that the defendant, on the Collins v, 
h of April, 1788, drew a Bill of Exchange, directed to 
wy and Co, by which he required them, three months 
er date, to pay to Mr, George Chapman, or order, 1,511. 
due received, and delivered the (aid bill to them, and © au- 
ttorized them to negociate and indorſe the ſame in the 
name of Wa Chapman, and thereby to raiſe money 
Ay bot 13 N thereon,“ 
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| &ec. by one Andrew Goodrick, being a perſon there 
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« thereon,” for the uſe of the ſaid perſons fo uſing the narnes, 
ſtile, and firm of Liveſay and Co.; and then averred, tha 
when the ſaid bill was ſo made as aforeſaid, or at any time 
afterwards, * there was no ſuch perſon as Geotge Chap. 
man, the ſuppoſed payee” in the ſaid Bill of Exchange 
but that the ſaid name was merely fictitious,“ to wit, 4 
London, &c. which faid Bill of Exchange afterwards, to wit 


« unto in that behalf lawfully authorized by Liveſay and Co 
te upon ſight thereof was accepted,” according to the uſage and 
cuſtom aforeſaid. And the faid perſons ſo ufing the names « 
Liveſay and Co. being ſo authorized as aforeſaid, afterward 
and before the payment of the ſum of money therein con 
tained, or of any part thereof, and before the time thereby a 
pointed for ſuch payment, to wit. &c. © negociated and in 
&« dorſed the ſaid Bill of Exchange, in and with the name 
ve the ſaid George Chapman, and by that indorſement, inth 
« name of the ſaid George Chapman, appointed the con 
« tents of the faid Bill of Exchange to be paid to the fai 
“ plaintiffs, and thereby raiſed money thereon, for the uſe c 
<« the faid perſons ſo uſing the names, &c. of Liveſay 
“ Co.” and then and there delivered the ſaid Bill of k 
change ſo indorſed to the faid plaintiffs, who, thereupon, 0 
ce the credit thereof, advanced to the ſaid perfons,” fo ul 
the name, &c. of Liveſay and Co. the ſum of money in th 
bill mentioned, | 

Ts circumſtances ſtated in a ſpecial verdict on this c 
were theſe, that Emett, who was a partner with Livefay a 
Co. in the ſpinning of- cotton at Clithero, wrote his nan 
on a piece of blank papet, with a ſhilling ſtamp on it; 
delivered it to Liveſay and Co. for the purpoſe of drawing 
Bill of Exchange, for ſuch ſum, payable at ſuch time, and! 
ſuch perſon or perſorls as they ſhould think fit. 

Tuar Liveſay and Co, on the 5th of April, 1788, « 
on this paper, above the name of Emett, a certain writin 
directed to Liveſay and Co. in the words and figures followir 
viz, . Clithero, April 5, 1788. £.1,551. Three months 
date pay to Mr, George Chapman, or order, fiſteen — | 
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gi -one pode, value received, as adviſed; Johri Emett.“ 
That the occaſion and manner of giving this paper writing 
ne ere as follow : en che 5th of April, Livemy and Co. were 
webted to Thomas Jeffery in the ſum of 1,514. 98. on 4 
Bil of Exchange, Wiek became due thut day, and which 
ul been previouſly given for goods fold by Jeffery to them. 
One Richard Collis; clerk to Jeffery, on that day applied to 
be houſe of Liveſay and C6, for payment of that bi; he 
r faw Anſtie, ene of the partners, who informed him, 
fat they could not consYeniendy ten pay the money, but 
tqueſted him to take & bi en their houſe, for the ſum, at 
tree months date, and the Intereſt in the mean time, and 
tre him the blank paper above mentioned, with the name of 
nett written on it, to be fllled up by one of the clerks of 
te houſe, 

Tuar one Ludlow, a clerk of Liveſay and Co. flled up 
tr paper in ths mannef as above ſet forth; thut immediately 

ward it was cattied 66 Andrew Ovsdrich, another clerk 

{the houſe, who was authoriſed by Liveſay and Co. to ac- 

pt it, which he accordingly did, in the names of Liveſay 

Co.: that with the authority of Liveſay and Co. the name 

George Chapman was then indorſed on the ſaid paper 
ting, which being fo filled up, accepted, and indorſed, was 
den delivered to the ſaid Collis, who then delivered up the 
ei for 1,5121. 9s. to the ſaid Liveſay and Co. That the 
d Thomas Jeffery afterwards negociated the ſaid paper 
ting with the plaintiffs; and GY the full amount from 
em, only deduCting a diſcount, at 45 per cent. and deliver- 
WH the ſame to the ſaid plaintiffs. hat the ſame was duly 
ented for payment to Liveſay and Co. who refuſed to pay 
of which Emett had due notice. That there was no ſuch 
on as George Chapman, the ſuppoſed payee of the ſaid 
per writing, being merely fictitious ; that Emett gave no 
oer or other authority than as before ſet forth, and knew 
un ing of this tranſaKion. That the plaintiffs had then no 
edge that the faid George Chapman was a fictitious 
flon, or of the circumſtances under which the ſaid paper 
ting was drawn, accepted, and indorſed, but that the faid 
- I 4 Thomas 
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; Thomas Jeffery had full Lnowindge of the whthn of fe 
tranſactions. 
In pronouncing the jundament of the Coutt of Coma 
| Pleas on this caſe, Lord Loughborough ſaid, the ſpecial . 
cumſtances aboye ſtated in the declaration, would, in his o 
nion, have been ſufficient to have intitled the plaintiff to re 
cover, if the caſe ſtated in the ſpecial verdict had not, in 
or three inſtances, varied from them. 
A BIIIL or Note payable to the order of a man, may, i 
an action by him, be ſtated as payable to himſelf, for that 
its legal import: or it may be ſtated in the very words of i 
with an averment that he made no order, 
ſemb. Ir a note purport to be given by two, and be ſigned 
. by one, a declaration generally as on a note by that one wi 
ſigned i it will be good; for the legal operation ot ſuch a nc 
: is, that he who ſigned it promiſed to pay. 


= 6 On a note to pay jointly and ſeverally, aha on agar 
Raym. one in the terms of the note will be good, 

1545. 

Butler v. Wai a note is given by two, to pay jointly or ſeveral 


— 6. the payee may ſue both or either; if he ſue both, he may & 
—9 clare on the note in the words of it jointly or ſeverally: | 
— if he ſue either of them ſingly, it was formerly held tit 
1544. could not declare in that way, but that he muſt ſtate the nc 

as given only by one, and that the joint or ſeveral note wc 

be good eyidence to ſupport ſuch a declaration. 

Rees v. Bur the doctrine in the latter caſe has been fince on: 

__ 833. ruled, and it is now held,” that! in an action on a joint 

ſeveral Promiſſory N ote, againſt one, a declaration that 

and another made their Promiſſory Note, by which t 

jointly or ſeverally promiſed to pay, is good: for if or muſt 
underſtood as a disjunctive, the election whether the note 

| be joint or ſeveral, js in the perſon to whom it is given, 
4 by ſuing one, he ſhews his election to conſider it as a fer 
note: but in this caſe, the true conſtruction of the woll 

1 is, that it is ſynonimous with and, They both promiſe t 
| they or one of them ſhall pay; therefore the liability is 

11 oth, and on each, The nature of the tranſaQion force" 

Fonſtryction, | k 


« 
- o — —— — _ — - — - 
— — —— — —ͤ—ñ—œ—. . —— c—_— —_— — 
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Ax if the note had been joint only, and it had been ſtated Ibid. 
;z ſeveral one, no advantage could haye been taken of this 
at by a plea in abatement. 

Wurxk the — 
vin time after the date, it muſt be ſtated as being made on 
| phy of the Gate, that it may appear on the face of the de- 
tion, at what time it became due; if the bill have no 
1 «as on the day when it iſſued, or the firſt day the plaintiff 
A knowledge of its exiſtence z far an inſtrument not dated Rr, 
ut be conſidered as dated at the time of the delivery, 

Bur in Rating the bill or note, it is not neceſſary to al- 433, 
dee that it bore date, though that be generally done; it is 
ficient that the date appear by implication, which it does 
un the allegation, that on ſuch à day the drawer made the 
or note, 


ir muſt be alledged, that the bill or note was made at ſors 


uſt be the place where it was actually made; but where it 


ich is only in an action againſt the drawer, then in ſtrict- 
& that place in England or Wales where the action is laid, 
ht to be ſubjoined under a videlicet, in deference to the 
tent rule of pleading with reſpect to the venue: by the 
wedents, however, that ſtrictneſs ſeems now to be diſregard- 

L and the place of the videlicet ſupplied in a ſubſequent part 
the declaration, by an allegation that the drawer had no- 
t of the default of the drawee at the place where the action 
lich or that he there undertook to pay. _ 

AND Bills and Notes may be ſtated to have been 
e at any place where the plaintiff chooſes to lay his action, 
e the action on them is — and may be ſtated to 
e 3 any where. 

dor it is ſaid, that © on a bill dated at any place i in Eng- 
and or Wales, and payable abroad at uſance, the bill ſhould 
be ſtated to have been made at the place where it bears 
Gate;” for what reaſon this ſhould be done in this caſe, any 
re than in any other, does not appear: if the uſance be- 
n any place abroad and the different towns of this coun- 


try 


iat 


Buller, J. 


x Str, 22, 


2 Ld. 
— 


2 Show. 


min place: if the action be on a bill dated abroad, that 


xceſlary to prove, at the trial, the making of the bill, 


Bailey 54. 


Frog 
I 


Ereſkine v, 
Murray, 
21d, 
Raym, 


I54%, 1543. 


aylor v. 
Dobbins, 


M. 7. G. 1. 


1 
Ld, Raym, 
1543. 
Elliot v. 
Cooper. 


Ciating, or accepting of a bill or note, the uſual way of int 


very place from whende the bill ente date might be mates 


of a maſter, it is ſuffcient to ſtate it as drawn by the m 


or T Aub ON A tt on ROTH, 
ery differed, It might be fuppoſed that exadtnel in fladny x 


to aſcertaln what the uſknce la! but uu the uſance þ 
other countries and any one plate In the kingdom h 
fime as between theſe ſume countries and any other pl 
that reaſon falls; It would als fall, if the uſanes varlsd 
reckoned from different places of this kingdom to the in 
place abroad] for It Is an eftabiifhed rule, that where x il 
payable at uſanee, It muſt be averred what that uſhnee 
becauſe ufances differing according te the places btw 
which they are reekontd; the court cannot in any inf 
tales notice % Nel whitt they are; and that averment 
certalhifig the time when the blfl is payable, It forms ima 
tefial from' what place the bill Is ſtated to be dated, 

Is ſtating the drawing of a Bill or Note, it is unneceſſiry 
ſay that the drawer fubſeribed It with his own hand writ 
though that is generally done; the allegation that he m 
his Bilt of Exchange or Promiffbry Note, arid, in the cab 
the formet, that he directed the bill to the drawee, by mi 
he requeſted him to pay, and in the caſe of the latter, that 
ſuch. note he promiſed to pay, fufficiently implies that 
name was ſome where on the inſtrument, and that he or fon 
body by his authority wrote it; otherwife it could not 
propriety be ſaid that he requeſted in the one cafe or promi 
in the other. | | 

Ir the bill was in fact drawn by a ſervant, by the authe 


himſelf, unleſs the ſubſcription be alledged, and then it m 
be ſtated according to the truth of the caſe, that the ſerv 
by the authority of his maſter, drew and ſubſcribed the bil 
his maſter's accodfit. 

Tu ſame obſervations apply to the cafe of an indorſem 
of acceptance by the ſervant, by the authority, and on the 
count of his maſter. | 

Wurtxs partners are concerned in the drawing, nt 


ducirig the partnerſnlp, is to mention it by way of ind: 
ment, and to ſtate that one of chem, according w en 
; C $4 


\ ' 


or TH Ut on A Ut on work, res 


tom of merthants, ſubſerlbed, accepted, or Indorſod the N. Mer 
kr the partnerſklp decent! but tho nlluſlon to be 
hon is not abſolutely neceſſary; nor lu it abſolutely no- 3 
iy that it ſhould be directly charged that the partner ) . u. 
in for the reſt ſubſcribed, accepted, or Indorſed for me “ 
jerſhip z it is ufficlent If, on the whole, It appear to have 

b, / 

Wurz a bill is drawn In fers, and the action le brought ZNngten v. 
he firſt, the uſual way of ſtating the requeſt to the 4 Li, 

me is, © that he requeſted him to pay that firſt of ex- 194 77 
ange, (ſecond and third not pald) following the very „ gde“ 
nof the bill; and then it is not neceſſary, in the ſubſo- * Ser. 384. 
t part of the declaration, to aver that the ſecond and 

i were not paid, for if either of them was paid, that 

ul be a ſufficient defence at the trial, 

Duwivery being neceſlary to give the bill an operation, 

muſt be ſtated that the drawer delivered it to the payee. 

$ the holder, in order to intitle himſelf to recover againft vid. page 
inwer or indorſor, is not bound to preſent the bill for 

ptance, when it is payable at a certain time after the 

b ſo in that caſe it is not neceſſary to ſtate any accept- 

; but if it was payable at a certain time after ſight, it is 

eſary to ſtate that the bill was preſented for acceptance, 

if the truth will permit, that it was accepted; or that the 

mee could not be found, or refuſed to accept. 

nn action againſt the acceptor, it muſt be alledged that pregine v. 
epted the bill, for the acceptance is the foundation of Murray. 


28tr. $17. 


ion; but the manner of acceptance needs not to be al- s La. 
| — 


1542. 


kD if the acceptance be alledged generally without any 
tication of time, evidence of acceptance after time of 
tent will maintain the declaration, though the acceptance 
edged to have been according to the tenor and effect of 
bill, for this ſhall be conſtrued as a general promiſe to x 1.4. 

the money, and the words © according to the tenor and — 
ſect of the bill“ ſhall be rejected as ſurpluſage 3 but if 574, $75+ 
Keeptance be alledged to have been before the time of 127, 119. 
dent, perhaps evidence of an acceptance after, will not do. Tn 
Ir 


3 
58, page 


immaterial on what day the indorſement is ſtated to | 


: 
1 


* 
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Ir the bill or note was payable to order, and the af 

an indorſee, ſuch indorſements muſt be ſtated as to ſhey 
vile, an indorſement by the payee mult at all event 
ſtated, becauſo without that, it cannot appear that he u 
any order, on the exiſtence of which depends the title of 
indorſee. If the firſt indorſement was ſpecial, to any pe 
by name, in an action by an indorſee after him, his indo 
ment muſt for the ſame reaſon be ſtated ;. ſo alſo muſt 
ſpecial indorſements. | 
Bur if the indorſement was in blank, and the able 
againſt the drawer, acceptor, or payee, no other indorka 
is neceſſary to be ſtated than that of the payee; in an af 
againſt a ſubſequent indorſor, his indorſement at leaf: 
be added: in an action on a bill or note payable to bearer 
indorſement needs be ſtated, becauſe i it is transferable wit 
indorſement. 
As a bill may be . at any time after it iſſues, 


been ; but if it be ſtated to have been before the time the 
or note became due, an indorſement afterwards will prob 
be conſidered as a variance. It is not eſſential to ſtate 
livery by the indorſor ; that he indorſed the bill or note 
* that he delivered it. 
I x an action againſt the drawer or indorſor of a bi 
<> the indorſor of a note, it is abſolutely neceſſary 
account of non-payment of the bill or note, to ſtate a den 
of payment from the acceptor of the bill or the maker 


note, and due notice of refuſal given to the party «ti 


whom the action is brought; for theſe circumſtances 1 
ſolutely neceſſary to intitle the plaintiff to maintain big: 
tion; and a verditt will not help him on u welt of error i 
general rule of pleading in this caſe is, that where the er 
tiff omits altogetler to ſtate his title or cauſe of ation Wii: 
not neceſſary to prove It at the trial, and therefore there t! 
room for preſumption that there was actunl proof: wel: 
demand on the acceptor, or notice to the defendant Mot 
lald, there ls no neceMity to prove them] and If It wore Wir 
preſumed that they wore proved, no proof can * | 
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4ntion, which contains no ground of action on the face 

+: and though it be alledged that the defendant promiſed, 

; yill not help the caſe; the promiſe is an "inference df 

i and the declaration muſt contain premiſes from Whonos = 

inference may be drawn. 

zor if the title be only imperfectly ſtated, with the omiſ- 

a only of ſome circumſtances neceſſary to complete the 

+ they ſhall after a verdict be preſumed to have been 

by: and in ſome caſes no advantage can be ben of the 

of them on a general demurrer. 

uus due notice of the diſhonour of a kin bill can ! — 

by proteſt ; yet the omitting to alledge a proteſt in the de- B. BN. I. 24 

ation is only matter of form; notice being alledged gene- Doug. 684 

rr it ſhall be preſumed to have been given with all the ne- _—_— 

u err formalities, and if theſe be not proved at the trial, the 

untif cannot recover, 

Ir is not neceffary, in an action againſt an indorſor, to ſtate Vid. ante 

: the indorſee demanded the money of the drawer of a BY hs 

the firſt indorſor of a note, becauſe ſuch demand is 

ſary to be made, in order to complete the title of the 

lorſee, 

VHETHER the drawer of a bill, or the indorſor of a bill or 

note, receiving the bill or the note in the regular courſe 

tegociation before it has become due, can maintain an ac- 

on it, againſt the acceptor or maker, in the character of 

ee, ſeems undecided; no caſe of that kind is reported 

y book that I have had an opportunity of conſulting : 

ſuch actions have been brought has been incidentally ſaid For we | Bf Aſh- 

ithe bench: there ſeems no good reaſon why they may ” 8. Ul. 

te maintained : but the only caſe in which it is directiy Lantra. 

| that the drawer may maintain an action in the cha- ** Mod 36, 

er of indorſee, iv no authority to eſtabliſh this point: 

there it appears that the bill was proteſted for non-pay= MER 

t before the Indorſement z and a more recent caſe, deter- Robley, Tr 
x on prinelple, clearly ſhews that « drawer or Indorſor , % 1 

t malntaln an aRlon againſt the acceptor In the cha- um 4 

it of Indorſee, where the Indorſoment [8 after the refuſal of the 2 


payment] 


\\ 


Co  — — 
— 


l 


| Vid, Morg, cover, the firſt againſt the acceptor, and the latter api 
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payment ; becauſe when & bill is returned unpaid, gither 
the drawer or indorſor, its negotiability is at an end, 

— BR „ Tus tion therefore in which the drawer er indorſer, 0 

ne, payment of the money in default of the acceptor, muy! 

+ 30. any of the preceding parties, muſt be brought in th 

_  eriginal capacity as drawer or indorſor, and not as indorſee 

In this action, after Rating the drawing of the bill, the 

livery, the neceſſary indarſements, the preſentment for 

2 Show, ceptance, and the acceptance or refuſal, to accept, it mu 

further ſtated, that ut the proper time it was preſented tot 

acceptor for payment, who refuſed, or that the acceptor co 

; not be found; and if on a foreign bill, a proteſt for non - 

. ment may be ſtated; then that it was returned to the pli 

tiff, and that the defendant had notice of the premiſes, 

x Will. 18. Ir may alſo be ſtated, that the plaintiff paid the content 

the bill, and, in the caſe of a proteſt, the coſts, intereſt, 

damages ariſing from the delay; but this does not ſeem at 

Vid. Morg. Jutely neceſlary ; that the bill was returned to the pliir 

Prec. 44- g - . 

implies payment by him, 

Vid. Smith IF the drawee, without having effects of the drawer, 

Jem Rey. and duly pay the bill, without having it proteſted, he i 

recover back the money in an action for money paid, 

out, and expended to the uſe of the drawer. - 

Vid.ante ANY one who has accepted and paid the bill under prot 

Page for the honour of the drawer or indorſor, may have a ſpe 

action on the cuſtom agiinſt the perſon for whoſe honour 

accepted and paid.— 80 alſo may he who has paid 

| proteſt for the honour of the acceptor; and if in accepting 

paying for the honour of any one, he, who does it, retain! 

drawer and acceptor, and all others obliged to him in « 

form of law, he may ſue the drawer, acceptor, or any df 

prior indorſors . 


® Aprecedent of a declaration by a perſon who has paid 8 bills 
proteſt, may not be unacceptable here, 
London, 7 A. B. complains of C. P. &c, for that whereas ther ld - 

to wit, S is, and from time whereof the memory of man run 

not ty the contrary, there hath been u certain antient laudable cul 
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ren 

Nate, to Rate an expreſs promiſe by the de» 
wt; the law implies a promiſe where the party is liable ; 
1 terefore it is ſufficient, aſter Gating the cireumſiancgs, to O 
q dat by theſs he became liable to hey. , Bor 


ind approyed of between and amongſt merchante and other 
jus reſiding, trading, and uſing commerce in parts beyond the ſens, 
| vith merchants reſiding, trading, and uſing commerce within 


u, merchants or gther perſons, reſiding, trading, and uſing com- 
re in parts beyond the ſeas, ſhall at any time have made any Bill 
Exchange in writing, and ſhall have directed the ſame to any mer- 
ut or other perſon, merchants or other perſons, reſiding, trading, 
| uing commerce within this kingdom, and by ſuch bill ſhall have 
neſted ſuch perſon or perſopns to whom ſuch bill ſhall have been 
fed to pay, at a time in ſuch bill mentioned for that purpoſe, to the 
kr of any other merchant or other perſon, merchants or other per- 
z reſiding, trading, and uſing commerce beyond the ſeas, any ſum 
noney, mentioned in ſuch Bill of Exchange, and if ſuch merchant 
ether perſon, merchants or other perſons, to whoſe prder the pay- 
nt of any ſuch ſum of money mentioned in ſuch bill, by ſuch bill 
have been appointed to be made, ſhall have indorſed ſuch bill, 
| by ſuch indorſement ſhall have ordered or appointed ſych ſum of 
ty mentioned in ſuch bill to he paid to any other merchant or 
rchants, or other perſon or perſons, reſiding, trading, and uſing 
merce in parts beyond the ſeas, or in this kingdom, or his order; 
if ſuch merchant or other perſon, merchants or other perſons, to 
m ſuch bill ſhall have been directed, ſhall have accepted ſuch bill, 
| ſhall not have pajd the money mentioned therein, when the pay- 
it thereof ſhall have become due gnd payable, to the perſon or per- 
to whom ſuch bill ſhall haye been indorſed, and ſuch money by 
a bill made payable, and thereypon the merchant or perſon, mer- 
Its oy perſons, to whom ſuch bill ſhall have been indorſed, ſhall 
cauſed ſuch bill to he proteſted ſor ſuch non-payment thereof, and 
fer ſuch proteſt of ſuch bill ſo made, any perſon of perſons, for the 
our of the drawee or drawer or of any of the drawers' of ſuch bill, 
| have paid to ſuch perſon or perſons, who ſhall haye cayſed ſuch 
to be proteſted aq aforeſaid, ſuch ſum of money mentioned in ſuch 
h for the ſaid bill, retaining nevertheleſy the drawers and acceptors 
\ch bill, and all others concerned or obliged to him in duo form 
of 


"187 


v. Chooſer 
mat. 


yy il 


tingdom of England, that is to ſay, that if any merchant or other 


Py A 
. * 


110 
ren 
we 


names and deſcription of Meſſrs, L. L. and Co. 20ol, ſterling 
of the ſame, and to place the ſame as per advice from the ſaid W. 


account, in their copartnerſhip name, ſtile, and firm, to wit, L. I. 


or run Arb o A biLL on Fort 
Bur it is uſual to alledge an expreſs promiſe after 6; 
the liability, chat no exception may be taken to the addi 
of other counts in aſſumpſit, which ate uſually added; for 
is ſaid that where the declaration was upon the cuſtom ; 
likewiſe on an W 


of how that then and in ſuch caſe, ſuch 8 or n 
ſhall have accepted ſuch bill, during time of which the memory of 
runneth not to the contrary, hath. been liable. to pay to ſuck | 
ſon, who upon ſuch proteſt ſhall have paid ſych ſum of money to k 
indorſee or indorſees of ſuch bill, the ſaid ſum of money mentioned 
ſuch bill, and thereby to him or them made payable ; And wherea, 
the ſeveral times hereafter mentioned, one W. J. aud one ]. . ay 
nerſhip together, and as joint traders, were perſons reſiding, trad 
and uſing commerce beyond the ſeas, viz, at Dunkirk, in the king 
of France, and the ſaid C. D. (the now defendant) and one L, L. 
one J. L. were perſons reſiding, trading, and uling commerce in pa 
beyond the ſeas, (to wit) at Dunkirk aforeſaid, and one E. C. 
P. A. were perſons reſiding, trading, and uſing commerce within t 
kingdom, to wit, at London aforeſaid ; and they being ſo refdi 
trading, and uſing commerce z the ſaid W. J. and J. F. (the drawe 
who were ſo in partnerſhip together, and reſiding i in parts beyond 
ſeas as aforeſaid, on the = day of — in the year — in parts bey 
the ſeas, that is to ſay, at Dunkirk aforeſaid, according to the af 
faid cuſtom, made their certain Bill of Exchange i in writing, the hy 
of one of them being thereunto ſubſcribed, on their joint partne 
account, and in their joint names, ſtile, and firm, (to wit) W. ]. 
Co. being thereunto ſubſcribed, bearing date the ſame day and 
aforeſaid, and then and there directed the ſaid bill to the faid C. 
(the now defendant) by the name of Mr. C. D. at London, 
thereby requeſted the ſaid C. D. at two uſances, to pay thut i 
firſt Bill of Exchange to the order of the ſaid L. L. and J. L. by 


and Co. and then andthere delivered the ſaid bill to the ſaid L. I. 
J. L. or their order, and the ſaid L. L. and J. L. afterward, and 
fore the time appointed by the ſaid bill for the payment thereof, 
at Dunkirk aforeſaid, in parts beyond the ſeas, indorſed the aid} 
according to the ſaid cuſtom, the hand of one of them on their j 
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«ted, which could not have been the caſe had an expreſs 
yomiſe been added to the count on the cuſtom, becauſe it is 
n eſtabliſhed rule in pleading, that wherever the ſame plea 
uf be pleaded, and the ſame judgment given-on different 
cunts, they may be joined in the ſame declaration. 


|]. L. appointed the contents of the ſaid bill to be paid to the ſaid 
C. and P. A. by the name of E. C. and Co. or order, and then and 
n delivered the ſaid bill indorſed to the ſaid E. C. and P. A. and 
ich ſaid bill he the ſaid C. D. (the defendant) afterwards, to wit, on 
at — on ſight thereof accepted, according to the ſaid cuſtom, and 
kid E. C. and P. A. (the indorſees) afterwards and before the 
nent of the ſaid ſum of money mentioned in the ſaid bill, or of any 
thereof, namely, on — being the day on which the ſaid bill be- 


tothe tenor and effect of the ſaid bill, and of the ſaid acceptance, 
| indorſement thereof at — cauſed the ſaid bill ſo indorſed and 
eeptec as aforeſaid to be ſhewn and preſented for payment, and the ſaid 
D. was then and there requeſted to pay the ſaid indorſees the ſaid ſum 
money mentioned in the ſaid bill, according to the tenor and effect 
the Caid bill and of the ſaid acceptance, and indorſement thereof, but 
ſid C, D. did not then or at any other time pay the ſame, but 
n and there refuſed and negleRed ſo to do z whereupon the ſaid E. C. 
P. A. (the indorſees) afterwards, to wit, on — at — cauſed 
ſad bill to be proteſted for non-payment thereof, according to the 
cuſtom, and thereupon the ſaid A. B. (the plaintiff) afterwards, to 
01 — at — upon the ſaid proteſt, and according to the ſaid 
bm for the honour of the ſaid W. J. one of the drawers of the ſaid 
paid to the aid E. C. and P. A. the ſaid ſum of money mentioned 
be laid bill, for the ſaid bill; retaining the others, the drawer and 
Keeptor of the ſaid bill, and all others concerned or obliged to him 
ue form of law, according to the ſaid cuſtom, of all which ſaid 
iſes the ſaid C. D. (the defendant) then and there had notice, 
by reaſon of the ſaid premiſes, and according to the ſaid cuſtom, 
ud defendant became liable to pay to the ſaid A. B. (the plain · 
the ſaid ſum of money mentioned in the ſaid bill, and fo paid by 
hid A, B. to the ſaid E. C. and P. A. for the ſaid bill, &c, 

0 follows an ayerment of what two uſances are. 


XK IxsT RAD 


q being thereunto ſubſcribed, and by that indorſement, the ſaid L, L. 


payable, and ought to have been paid by the ſaid C. D. accord. 
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130 or THE REMADV ON: A BILL OR NOTE. 
Vu age IxsvnA of bringing an action on the cuſtom. or on f 
Fats x. ſtatute, the plaintiff may in many caſes. uſe a. bill ot n 
Term. key. only as evidence in another action; and where the ir 
__ ment wants fore ofthe requilies to form.» good bil Gs | 
the only uſe he can male of it, is to give it in evidence; « 
if the count on the inſtrument be defective, he may give 
| in evidence, in ſupport of ſome of the other counts for mc 
had and received, or money lent and advanced, ncoonding 
the circumſtances of the tranſaction. 
_ 5 A BIII is preſumptive evidence of money, lent by ü 
— 3 payee to the drawer, and a note of money lent by the pay 
to the maker, and both conſequently of money had and! 
— * ceived to the uſe of the holder, whether they be payable 
183. the bearer, or to the order of the payee. 
Vid. ante Hx, who transfers a bill or note without indorſement, gi 
rate co. 10 additional credit to the inſtrument, and therefore he c 
not be ſued on the inſtrument itſelf; nor is liable to anſwer 
any ſpecies of action to any holder but him, to whom be it 
mediately transferred it, and to him only for the conſiderat 
on which it was given, whether for work and labour, g: 
ſold and delivered, money lent and advanced, or any ot! 
legal conſideration, 
Vid. Cham Bur if the party who togk the Bill or Note did not uſe 
Delarive. diligence to obtain payment from the acceptor, or maker, : 
2 WI 353+ give due notice of their default to the party from whon 
received it; the latter may either plead, or give-in-evide 
the Bill or Note, to an action on the original conſideratia 
— — Tux holder of the Bill or Note may ſue all the parties 
are liable to pay the money, either at the ſame time, c 
ſucceſſion, and he may recover judgment againſt all, it 
faction be not made by the payment of the money be 
— judgment obtained againſt all; and proceedings will not 
Grace, ſtaid in any one action but on payment of the debt ande 
70 in that action, and the coſts in all the others in which l 
not obtained judgment. 

2 Veſey, . Bur though he may have judgment againſt all, yet! 

recover but one ſatisfaRion ; yet though he be paid 5 
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nay ſue out exevution-fos the coſts in- ths ſeveral ations 
the others. | 
up if he have revovered judgment im more than one Windham 
lon, a tender of the prinvi pal recovered im onen and the idem z. 
& in all the reſt, will prevent him from taking out exdcu- — 115. 
j and it will be conſidered ac a contempt of the court; if 15 
uke out execution againſt more than one. 
Tar plea generally pleads to this affiony is that of non 
lnpſit : but the defendant may, if the truth will warrant 
pie non-aſfamphit infre ſex-artnos; for by ſtatute 21 
I. c. 16. actions on the caſey} except upon accounts be- 
u nerchante; muſt be brought wirttin fix years: and by - 
aprels proviſion of the ſtutute of Queer Arm, all actions s. 2. 
promiſſory Notes muſt be brought within the fame time 


the caſe, 1 
zor an acknowledgment of the debt, or a promiſe to pay 
E within ſix years of the commencement of the action, 
uke the caſe out of the ſtatute. | 
van action on the caſe on'x Bil of Exchunge againſt tle ITY 
mdant as acceptor, he plended, that after acteprance; he 5 Mod. 314: 
a bond in diſcharge of it; it way held chit this'plea Was 
becauſe it amounted to the general iſſue, for the debt on 
bill being extinguiſhed by the bond, the defendant ought 
ave pleaded non-aſſumpſit, and to have given the bond in 


ay of the parties whoſe names appear on the Bill or gn 
t become bankrupt, the holder may come in under the 1 PS. 
ſion; and if he have recetved no part of the money 


A 


. of the ebene may be admnitidd te prove the whole 
f * mentioned, and receive a dividend on the whole. 
A* ierwards any of the others become bankrupt,. he may 


the remaining ſum, and receive a dividend on that. 
il decome bankrupt, before the holder has received any 1 Atk. r10. 
his debt, he may prove the whole ſum under cach' ? 2 3 
niſion; and though he afterwards receive adividend under 
lis dividend under a ſecond ſhall be calculated according 
Whole ſum originally proved, not on what remains due 

K 2 after 


8 
by 


2 


limited by the ſtatute of James, with reſpect to 20000 : 


132 


Vid. Chit- 
ton v. 

Wiffen & 
Cromwell. 
3 Will, 13. 


but what he had received on the firſt ſhall be deduQed fron 


ſhall be calculated according to the whole ſum proved, by 


OF THE PROOF NECESSARY, &e. 
after deducting the ſum received under the firſt commiſion: 


the dividend on the ſecond ; ſo under the third, his'dividen 


from the dividend ſo calculated, ſhall be deducted the amou 
of the money he has received under the other two; and t 
ſame rule ſhall be obſerved in every ſubſequent caſe, till | 
ſhall have received on the whole twenty ſhillings in d 
pound. 8 

Tux general rule with reſpect to debts carrying intere 
in caſe. of a bankruptcy, is that all intereſt ceaſes from t 
date of the commiſſion z but if there be an eſtate ſufficient 
pay twenty ſhillings in the pound, and a ſurplus, intere 
ſhall then revive, and be paid up to the final diſcharge oft 
debt. 

IF a man accept a bill without conſideration, and t 
drawees after negociating it become bankrupts, and t 
holder, inſtead of coming in under the commiſſion, choole 
reſort to the acceptor for the whole ſum, which he pays 
the bankrupty, this is ſuch a debt as the acceptor cannot pre 
under the commiſſion, and he may therefore recover agu 


C AP. IX, 


Of the Proof neceſſary at the Trial, and of the 
- fence that may be ſet up there. 


; 3 x | 
A GREAT part of what may he ſaid under this | 
neceſſarily riſes out of the general doctrine explained 
preceding chapters, and will therefore in ſubſtance bel 
more than a repetition, though different in form. 
Tux plaintiff muſt in all caſes prove ſo much of wi 
neceſſary to intitle him to his action, and of what m 


' AND oF THE DEFENCE, &c, 


tated in his declaration, as is not from the nature of the thing 
and the ſituation of the parties neceſſarily admitted. 


de drawer's hand is admitted, becauſe the acceptor is ſup- 


nd by his acceptance he holds out, to every one who ſhall Nad 


nle has probably not been eſtabliſhed on the moſt mature 
conſideration, and that if it ſhould ever come to be the ſubject 
o future diſcuſſion, there might be ſome reaſon to alter it; 
caſes, it was ſaid, might be imagined, where the knowledge 
of the drawer's hand might more naturally be ſuppoſed in 
ather parties than in the drawee: that the payee generally 
received the bill from the drawer, who was his correſpondent, 
ul that therefore the preſumption was, that he knew as well 
zthe acceptar, or perhaps better, whether the bill was in 
kt drawn by the perfon by whom, on the face of it, it im- 
ported to be drawn, and that from the privity between them, 
the ame knowledge might be imputed to his aſſignee. But 
theſe obſervations ſeem by no means ſatisfactory, By ac- 
epting a bill, the drawee evidently ſhews, that he has no 
bubt of its being in the band of the perſon appearing as the 
ver; he may have had advice of an intention to draw 
won him; he may have effects of the drawer in his hands, 
ir he has ſome good reaſon for honouring his bills; the 
payee, on the contrary, may in many caſes be entirely un- 


9 2 1 


im by a correſpondent, whoſe name does not appear upon 
or if, in fact, the remitter be the payee, who of courſe 
dus the drawer's hand, he cannot, along with the bill, 


be I 


bat has it preſented for acceptance ; much leſs can any of 
be ſubſequent holders be ſuppoſed to have any knowledge of 
de hand of the drawer; it would therefore be productive of 
uch inconvenience, if in an action againſt the acceptor, the 
lantiff were to be held to the proof of the drawer's hand: 
a the event of the bill's not being really drawn by the perſon 
K 3 , whoſe 


ln an action againſt the acceptor, it is a general rule that * Ld. 


known to the drawer ; the bill may have been remitted to 


raſmit that knowledge to the indorſee, who is the perſon 
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Raym. 444. 
— v: 


goſed to be acquainted with the writing of his correſpondent, Str. IX 


tferwards be the holder, that the bill is truly drawn; it has 5 Bur. 
indeed been lately ſuggeſted from high authority, that this 1 390. 


a” 


Ya page 


Vid. page 
$58, 59. 
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whoſe name appears upon it as the drawer, the true queſt; 
is, to when, is negligence or want of cautian to be in 
;puted? to the ba/der? who in moſt caſes, if be his 2 
knowledge of the drawer's hand, has that knowledge fr 
accident, and not from the nature of the tranſs Sion? w. | 
the accqptar, who by his acceptance, impliedly tells the per 
ſan preſenting it, that he under takes for the bill's being a t 
one? To the acceptor certainly. And therefore if the bill 1 
in fact forged, tis he who muſt ſuſtain the loſs, 
Ix an action againſt the acceptor there fone, where the 
ceptance was on ſlight of the bill, whether in pm: t 
bill or by parol, it is not neceſſary ta prove the hand w 
af the drawer. But if the acceptance was withaut be, 
the bill, the acceptor is nat TILA 
hand af the drawer ; if in truth, the hand writing of the lat 
was forged, the acceptor could not ſet off, in account wit 
him, the money paid on that bill; and as he did not fee t 
bill at the time of acceptance, he has not entered implied 
jato any engagement, that the very bill on which the ſuit 
founded, was drawn by his correſpondent, and conſequent 
no negligence can be imputed to him, in not having take 
due precaution to be fatisfied that the bill was in che hand 
writing of the drawer: in ſuch a caſe therefore, it is necel 
that in an action again the acceptor, the ſignature of ti 
drawer ſhould be proved: that of the acceptor himſelf m 
of courſe be proved, and that of every perſon through w 
the plaintiff, from the nature of e muſt nece 
ſarily derive his title. 
Oy a bill payable to bearer, there is no perſon throug 
whom the holder derives his title; in an action againk 
acceptor therefore, he hag only to prove the hand writing 
the acceptor himſelf. 
Bur to a bill phyable to order, the holder can have 
title, unleſs the payee have actually expreſſed his order | 
-, indorſement. The engagement of the acceptor is not to | 
to eyery one who ſhall happen to be the bearer, but to th 
only who ſhall be entitled by the order of the phyee: 10 


therefore long been a general rule, that in an ation 


AND OF THE Drei, Se. 


67 acceptor.of a bill payable td order, the plaintiff muſt 
grove the hand writing of the payee or firſt indorſor : if his 
»orſement be ſpecial to © another perſon,” or to © anothet, 
v or his order, the ſame rule, on the fame principle, applies 
© the indorſement of chat other perſon, as it does to the in- 
{ment ſpecifically made of every ſubſequent indorſor, be- 
cn the payee and the plaintiff. If the indorſement of the 
nee be general, the proof of his hand-writing is ſufficient; 
tht of any other of the indorſors is not requiſite, though all 
te ſubſequent indorſements be ſtated in the declaration; for 
y indorſing generally, the payee has ſhewn his order to be 
in the bill ſhould be payable to any ſubſequent holder; and vid. page 
wcordingly it has been ſhewn that any ſach ſubſequent 5 

nder, may declare as the indorſee of the firſt indorſor, or of 

ut indorſor who firſt indorſes in blank: but in this caſe, in 

er to render the evidence correſpondent to the declaration, 

[he ſblequent names muſt be Krack out, either atthe time 

{the trial or before. | 

Bur the plaintiff, in the caſe of à transfer by delivery, * 

ich may be either when a bill is payable to bearer, ot when 89. 
bill payable to order is indorſed blank, may be called upon — 
prove that he gave a good conſideration for it, without x Bur. 452. 
„ knowledge of its having been ſtolen, or of any of the Nieden. 
nes of the blank indorſors having been forged. | | Doug, 633. 
NoTWwITHSTANDING this general rule, that, in an action 

giinſt an acceptor of a bill payable to order, the hand writ. Hoke) “. 


ported where it is ſaid to have been held, that ſuch proof 
not always neceſſary : by the report it appears, that it was 
ved that the defendant had accepted the bill ; that there 
$ no actual proof, that the name of one of the indorfors 
w of his hand writing ; that the name of that indorſor and + 
hoſe of all the other indorſors was upon the bill at the time of 
de acceptance, and that at that time the defendant promiſed to 
the bill: this evidence was: left to the jury, who found a 
dict for the plaintiff. The queſtion being agitated, whe- 
ſer upon this evidence the matter ought to have been left to 
jury, the court held that it ought, and are reported to have 
K 4 expreſſed 


be of the firſt indorfor muſt be proved at the trial, a caſe is Sayer 233+ . 


DM 
„ 


2 


Imith v. 
Cheſter, 
I. Term 


Rep. 64. 


4 


Vid. ante 
page 32. 


time of the acceptance. The acceptor only looks on the fi 


Vid. Col- 


* indorſors, as in an action againſt the acceptor, 


OY THE PROOPT NECESSARY, &c, 


expreſſed themſelves thus, * It is in general neceſſary to g 
tt actual proof, that the name of every indorſor is of his 10 a 
« writing z but it is not neceſſary to do this in every cafe; j 
* the preſent it was a matter proper for the determination 
* the jury, whether the acceptance of the bill, when the 
« of all the indorſors were upon it, together with the | 
* miſe of the defondant to pay it, did not amount to an 
« miſſion, that the name of every indorſor is of his han 
« writing, that admiſſion ſuperſeding _ neceſſity of 
«K proof, ” 

Bur the authority of this caſe appears to be very doubt 
unleſs all the indorſements were ſpecial, which they are n 
Rated to have been, the general rule as laid down by the cou 
extends too far, the report, therefore, is at leaſt inaccur; 
It is difficult to conceive how a promiſe to pay the bill, mu 
at the time of the acceptance, can be conſidered as an a 
miſſion of the hand- writing of the indorſors ; and it has bet 
lately decided that ſuch admiſſion is not to be preſumed fr 
the circumſtance of the indorſements being on the bill at t 


of the bill which purports to be in the hand-writing of t 
drawer, which he is therefore precluded from afterwards d 
puting; he never looks, or at leaſt is not ſuppoſed to look, 
the back of the bill; and if he did, he cannot be preſum 
to admit the hand-writing of the indorſors, becauſe his privi 
is not with them; it is only with the drawer, 

WHERE the acceptance is conditional, the eyent on whit 
the condition depends muſt be proved to have taken pla 
before the commencement of the ation, ; 

In an action by an indorſee againſt the drawer, the (an 
rules obtain with reſpect to proof of the hand- writing of d 


THAT of the drawer himſelf muſt of courſe be proved: 
muſt alſo be proved, that the plaintiff has purſued that d 
gence with reſpect to the drawee, and given ſuch notice 
the drawer, of the default of the former, as are ſhewn in 
former chapter, to be neceſſary on his part to intitle hin 
have recourſe to the latter, = 

| Pic 


AND OF THE DEFENCE, &. 


eptor of a bill payable to order, there muſt be proof of the 
{qnature of the firſt indorſor, and of all thoſe to whom an in- 


ich has ſo long agitated the commercial world on the ſub- 
Jof indorſements, in the name of fictitious payees. 

A BILL payable to the order of a fictitious perſon, and in- 

wedin the fictitious name, is not a novelty among merchants 
traders, A caſe of that kind appears to have been brought 

trial upwards of twenty years ago, It was an action by the 

rſee againſt the acceptor of a bill of exchange, payable to 


Ihe plaintiff was ſo far from proving it to have been indorſed 
my perſons uſing that firm, that his own witneſſes ſaid, 
ey believed it was indorſed by Cox the drawer, It alſo ap- 
xd, that there was a houſe of Butler and Co. with whom 
x had dealings, but it was proved that the bill in queſtion 
I never been in their hands; it was admitted that the bill 
ur true one, and that the defendant had regularly accepted it 
wpeared further, that the acceptor had expreſily promiſed to pay, 
the time the holder had diſcounted the bill; but it was in- 
fed, that the indorſement being fictitious, the plaintiff had 
led in making out an eſſential part of his title. Lord Mans- 
M obſerved, that the intent of the bill was only to enable 
to raiſe money, and the reaſon why it was not made pay- 
to his order, was, that there were other bills at that time 
able to his order, and if this had been ſo too, there would 
e been too many in the ſame name in circulation at the 
e time, which would have had the appearance of fictitious 
lit; that names were often uſed of perſons who never ex- 
|: the defendant, by his acceptance, and promiſing expreſily 
y the bill, had enabled Cox to put it in circulation, and 
ing ſo done, he ſhould not avail himſelf of an objection 
tthe plaintiff had not completely made out his title. 
zor in the years 1786, 1787, and 1988, two or three 
ies, connected together in trade, entering into engage= 
nts far beyond their capital, and apprehending that the 
lt of their own names would not be ſufficient to procure 
| currency 
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From the rule that in an action againſt the drawer or ac. 


brſement has been ſpecially made, has ariſen the queſtion ' 


Stone . 
rer land. 

B. R. Sit- 

tings at 


Guildhall, 


Term, 


1769. 


Rep. 176, 


utler and Co. and their order, and indorſed in thut name, fer Falter 


ts 
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eurreney te their bills, adopted, in 8 very extenſive de 
* prattiee, which befere had been found convenian @ 
ſmaller ſeale.— de lang as the accepters or drawers oould 
ther procure money te anſwer their bills, er had 
enough with the holder te have them renewed, the (ubjed 
theſe fictitious indorſements never came in queſtion, | 
when the parties could no longer ſuppart their eredit, and 
cammiſiion af bankruptcy became neceſſary, the other c 
ditors felt it their intereſt to reſiſt the claims of the holden 
| theſebills, and inſiſted that they ſhould net be admitted to pr 
their debts, becauſe they could not comply with the ge 
rule of law, which requires proof of the hand- writing of t 
firſt indorſor. The queſtion came befdre the Lord Chan 
lor by petition : He directed trials at law, and ſeveral hy 
been had; three againſt the acceptor in the King's Bend 
and one againſt the drawer in the Common Pleas; the 
not all expreſely by that direction. 
Auen vi, In the firſt caſe againſt the acceptor, beſides the ge 
Term. Red, counts for money paid by the plaintiffs to the defendant 
70 and money had and received by the defendant to the plainti 
uſe, there were alſo two ſpecial counts laid on the bill i 
" Celf: The firſt was in the terms of the bill, “ that the 
“ fendant and others drew a Bill of Exchange on the 
« ant, payable to Grig/on and Co. or order, three mont 
„ yfter date, which the defendant accepted z and that Gr 
"* ſon and Co. indorſed it to Lewis and Potter, who inde 
* {t to the plaintiffs.” The ſecond count Rated it to be 
« hill drawn as above in favour of certain perſons trading 
« der the firm of Lewis and Potter, of order, and Inde 

« by Lewis and Potter to the plaintiffs,” 
Aus elteumſtances proved at the trial were theſk | 
THAT there was a houſe of trade at Nottingham unde 


firm of Harrle, Harris, and Plant, ef which the defeat [us 
was one of the partners, and that the defendant % 64 i; 
en bufineſs In Weed=ftreet, and reſided In Lenden! li b1 


the bedy of the bill, as well as the ſignatures ef the dr 
and acceptor, Were In the hand-Wrlting ef the defends 


that no ſuch houſe of trade as that of Grigſpn and Cs 
Game 
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ered ln the tranſidtion; but that the defendant had 
va the hill payable to Girigſhn and Ce, at the requeſt of 
Vs and Potter j that the inderfement in the names of Grig · 
and Ca, was fiRtitious, and that befere the bill became 
bs the defendant knew that ta be the caſe, but it did nat 
wekly appear whether he knew it at the time the bill was 
ww"; that the indarſement of Lewis and Potter was in the 
lyriting af ane of the partners of that houſe, and that 
j received the bill fram the defendant and delivered it to 
gaintiffs ; that the value of the bill was paid to the houſe 
Lewis and Potter in draughts on bankers, which were af- 
is paid in caſhz and that the defendant had credit gi- 
n him in account with the houſe of Lewis and Potter far 
value of the bill, 
To this evidence, the defendant's - counſel demurred, as 
x (upporting any count in the declaration, 
Loxd Kenyan, in giving the opinion of the court, ſaid, that 
&ciding on this particular caſe, they did not wiſh to have 
wderſtood that they meant to infringe on the rule as ap- 
le to caſes in general; for that generally ſpeaking 
m was no doubt but the indorſee of a Bill of Exchange, 
te to order, muſt, in deriving his title, prove the hand- 
ting of the firſt indorſor, But that this deciſion proceed- 
on the ſpecial circumſtances of this particular caſe, that 
defendant, at the time of entering into this engagement, 
that there were no ſuch perſons as Origſon and Co. 
therefore that in point of formal derivation of title, that 
Kh is uſually done could not be done in this caſe. That, 
the firſt count of this declaration, the opinion of the court 
hot proceed, Helther was it neceſlkry to ſuy any thing on jt. 
ond; theugh If It had been neceſſiry to reſort te that, Neyo, 
MAſelf had an eplnlen en it. But the counts en which 
Jidgment of the eeurt was givery were theſe for money 

and 4429 bad and reeeiued. In Lord Raymend's time 1 
been deelded, that a general indebitatut AH might and, 
Mlntalned te reeever meney for the value of a Bill of vid Kaye 
binge which was net pald. That eaſe, indeed, had 
| 89 4 bill payble te bearer) but Ir 
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eaſe was a ſufflolent foundation for the opinion of the © 
in the preſent, and had been recognized in 8 ſubſequent e 
by each of the judges of this court, 4 That to glve 
« pill le, as It were, an aſſignment of ſo much prope 
« which becomes money had and received, to the uſe oft 
«4 holder of the bill,” Here the defendant, being a debtor 
the houſe of Lewis and Potter, drow & bill, which he delly 
od to them, and drew it In terms which could not be pro 
in a formal manner; He was not only privy to the tran 
tion, but the very negoelator of it 3+ nd by drawing it 
put himſelf in a tuation to pay, what he was In conſei 
bound to puy ] therefore it was an appropriation of ſo m 
money to be paid to the perſon who ſhould become the he 
er of the bill, 
In the next caſe, the firſt count ated the Bill of Exch 
to be drawn by Liveſuy and Co, on the defendants, In fay 
of Lawrence Aſhworth, who was alſo a fititious perſon, 
by him indorſed to the plaintiffs, The ſecond count 
the bill to be payable to the barer the third payable to 
order of the drawers, and indorſed by them to the plalnt 
then followed the money counts, 

AN attempt was made on behalf of the defendants, to 
tlngulſh this caſe from the former, becauſe there ws n0 
donce that In polnt of fat they recelved any value for the 
and that therefore they could not be liable on the wow cou 
But the court ſald, that the acceptance of the defendants 
alone evidence that they had recelved value from the dri 
and that on the demurrer ta evidence, the court might d. 
the ſame Inference which would have been drawn by the} 
Three of the court alſo thought, that the plaintiffs might 
ever on the ſecond count, which ſtated the bill as drawn 
able to brarer, : 

Tun next caſevagainſt the acceptor having alſo a coun 
which the bill was ſtated to be drawn payable to bearer, 
the court being of opinion that It was deelded by the 
gave judgment for the plaintiff without hearing any 
ment, and added, they underſtood it had been agreed to 
it into the ſhape of a ſpecial verdict, that it might be 
up to the Houſe of Lords, 
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Ox the authority of theſe two laſt caſes againſt the ge- 
r in the King's __ was decided the caſe againſt the 
yer in the Common Pleas, the circumſtances of which 
ated at full length in the laſt chapter, judgment being 
n for the plaintiff on the count which ſtated the bill as be- 
lawn payable to bearer, 
Tun caſe of Minet and Gibſon hay been argued before the 
Wyſe of Lords, and now walts the opinion of the Judges, = 
u cireumſtances ated In the ſpecial verdict are theſe : 
UA and Co, made & certain inſtrument in writingy 
added to the defendants, requiring them, three months af- 
date, to pay to J. White, or order, 78 11. gs. 4 Liveſay 
of Co, knew, at the time of making it, that no ſuch perſon 
ited as J. White, mentioned in the bill; an indorſement 
writing was afterwards made by Liveſiy and Co. purport» 
to be the indorſement of J. White, and requiring the 
ments of the bill to be pald to Liveſay and Co. or their or- 
1: Liveſay and Co, afterwards indorſed (by A. GCluodrich, 
g wrocuration of LIveſuy and Co,) to the plalntiffy for a 
and valuable conſideration, when the plaintiff became the 
ders of the bill; thi defendants afterwards accepted, with 
e knowledge that no ſuch perſon as J. White, men- 
en the bill, exiſted, und that the name of J. White, (6 
; orſed thereon, was not In the hand-writing of any perſon 
that name, The defendants at the time of making and de- 
lag the blll had not, nor had they at any time ſince, any 
9 goods, or effects, of or belonging to Liveſky and 
f or of the plalntls, In thelr hands. 
up the money-counts, the declaration contained ſo- 
| \peclal counts on the bill. The firſt Rated thatLiveſky and 
„ made a Bill of Exchange, directed to the defendants, re- 
4 ring them, three months after date, to pay 7610. 54+ to 
| Wn White, or order! Llveſky and Co, well knowing that 
ech perſon as J. White exiſted; on which bill an indorſe» 
nt was made, purporting to be the indorſement of J. 
Malte named in the bill, requiring the contents to be pald to 
ly and Co, or order; that Liveſay and Co. (by one Ab» 


dorſed 


m Goodrich, by 2 of Llveſay and Co.) in- 
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dorſed to the plaintiffy ; and that the deferidants gceepte( 
knowing that no ſuch perſon as J. White exifted;. ani t 
the name of J. White ſo Indorſod was not the hand. wi 
of any perſon by that name. 
Tut ſecondeount, aſter ftating the drawingoſthe bite tn 
firſt, proceeded thus z Liveſay and Co- knowingrha J. Wh 
was not a perſon dealing with, or known to Llxeſuy and 
and uſing the name of J. White ow the bill as 4 nn 
perſon only, and intending not to deliver the ſume to hi 
or to procure the ſame to be actually indorfed by him; « 
which bill a certain indorfemont was made, requiring t 
payment to be made to Livefny and Co. and that J 
and Co. indorſed to the plaintiffs, without having della 
the bill to J. White, and without any actual indorſement « 
aſſignment of the bill by White, 
Tus third count ſtated, that the bill was made payable 
themſelves, LIVeſay and Ce: by the name and doſoription 
J. White, 
Tus fourth treated it as & common bill, payable 
J. White, or order, and ſtated that J. White indorſd 
to the plaintiffs, | 
Tax fifth as payable to bearer z and that the plaintiff 
the bearers, 
Tus ſixeh payable to J. White, or order z with an an 
ment that, when the bill was made, there was no ſuch perk 
as J. White, the ſuppoſed payee, but that the name 
merely fictitious z by reaſon whereof the ſum mentlaned 
the bill became and was payable to the: bearer therook, 
cording to the effect and meaning of the bil}; averring alk 
that the plaintiffs were the bearers and proprietors: there! 
Tus ſeventh count ſtated, that there was a-partnerſhip, « 
houſe, of certain perſons uſing trade, as well in the name 
—— — the name and firm of J. W 
laſt-mentioned perſons made. a certain other bill, ( | 
of one of them on their jointaccount, and in their cop 
—— firm of Liveſay and Co. being hee | 
ſcribed) and directed it to the defendants, 31 
three months after date, to pay to the ſuld la 
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by tho name of J. White, or order, 7610. 54.4 and 
the ſald laſt-mentioned copartners afterwards, by a 
un indorſement In writing, appointed the contents to be 


| to the plaintiff, and delivered the bill, ſo indorſed; to 


(vs obſervation naturally preſents itſelf to the mind on the 
don of this record: The two firſt counts ſtate in ſub- 
ce all the circumſtances found by the ſpecial verdict, yet 
ment was given for the plaintiffs, not on one of thoſe, but 
the fifth count, which ſtates the bill as payable to bearer 2 
appears ſingular, that a court of Juſtice ſhould deride, that 
nan ſhould have a right to recover on a general count, 
vrted by ſpecial circumſtances given In evidence, and 

theſe very circumſtances, when ſtated ſhecially on the 
urch ſhould: not be conſidered as ſufficient to ſuſtain the ace 


y in any Qther way than by adverting to the declaration 
the eaſe of Vere and Lewis, and the Judgment given upon 
in that, there la no count which ſtates the elreumſtances 
ally z but the court being of opinion that the plaintiff 
z entitled to recover, thought the count which ſtated the 
In payable to bearer, was a ſufficient foundation for their 
ment; and a like count appearing in the cafe of Miner 
Gibſon, they gave judgment on that, without adverting 
the two counts, wine Rated the {peotal circumſtances of 
(ale, 
Tars inconſiſtency belng pointed out by the counſel for 
plaintiff in error, in the Houſe of Lords, as one ground 
impeaching the judgment of the court below, it was ob- 
lin anſwer, that there being in fact but one cauſe of no- 
\ the plaintiff could have judgment only on one count, and 
ently. judgment was neceſſarily entered for the deſend · 
onall the reſt; and if upon the whole record there ap- 
d a ſufficient cauſe of action, but the judgment was 
red on the wrong count, the court of error would rec-- 
it. | 
IÞPENDENTLY of the rule which requires the proof of 
. firſt indorſor, one preliminary objeo- 
tion 


At ſeeme Impoſſible to account for this apparent Incon - 
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Doug. 617. 


to the hands of another perſon, under circumſtances wi 


it is ſaid, in itſelf a felony; it has a general tendency to 


it is ſaid, is a felony in him who is priyy to the franſadtion 


the holder of the bill could not recover againſteither the dr 


plaintiff deriving his title through the indorſement, ut 


| 


OF.THE PROOF NECESSARY, &a 


tion has been made to the holder's right of recovery in x 
form of action againſt the drawer or acceptor : The very 
of indorſing on a bill, a name which belongs to nobody, 


fraud, though the fraud be pointed againſt no parti 
individual; and in all the caſes which have ariſen, has af 
ally defrauded the holder of the bill, by impoſing - on 
the idea of a ſecurity which does not exiſt, The a& t 
ſending the bill into circulation with a fictitious name on 


WHETHER each or either of theſe acts be in reality ; 
lony, admits of conſiderable doubt, and is one point on wi 
the opinion of the judges is required by the Houſe of Lo 
Should that opinion be given in the affirmative, the adi 
cates on the part of the defendant to the action inſiſted, t 


or the acceptor, becauſe he could not niake title, throy 
the medium of a felony in another; a felony contaminate 
tranſaction, and the civil remedy is completely merged 
by the policy of the law, to prevent, as much as poſi 
crimes from going unpuniſhed. The caſe of Peacock 
Rhodes, they ſaid, could not be cited in- oppoſition to 
doctrine ; for in that caſe the bill having been regularly 
dorſed by the payee, and having, though after having h 
ſtolen, come to the hands of the plaintiff for a good conſi 
ration, he was only under the neceſſity of proving the hu 
writing of the firſt indorſor, and was bound to make no 
of his title through the perſon who ſtole the bill: but here 


was a forgery, was neceſſarily barred of his tion. Tot 
it was anſwered, that this propoſition with reſpe© to the 
fect of the felony was not true to ſuch an extent; it wast 
indeed, that a civil action could not be maintained, where 
cauſe of action was grounded wholly on an act of felony; 
if one ſtole a horſe or money, the owner could not mai 
trover, or money had and received againſt him, becauſe 
civil remedy was merged in the felony : if the horſe came 


We 
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ald not amountto a change of property, the original owner 
irht recover him from that perſon; though therefore the 
ny might be an anſwer to an aftion againſt either the 
or atcoptor, where It appeared the defendatitowas 
; of the felony, yet that-would not preclude the plaintiff 
urecoveting data che other if the did net appear do be 


y. 
Taz advocates on the other fide of che queſtion in the 


of Lords, profeſſing not to impeach the judgment of 
Common Pleas, in the caſe of Collins and Emett, in 
ich the defendant was perfectly innocent of the ſuppoſed 
oy, were ſatisfied to maintain, that where the fact of the 
u could be Ad on en that ws ® her to a 
lation, 

Na tranſaQtion of this kind, it is apprehended, that, who- 
rin fact makes the fictitious indorſement, both thedrawer 
lacceptor maſt in general be guilty of publiſhing the'bill 
b that indorſement on it, xnowing it to be fititious. - 

Ix ſuch a-caſe, whether- this amounts to a felony, is cer- 
ly a preliminary queſtion; for though independently of 
t queſtion, the plaintiff might be entitled to recover, yet 
fact, it ſhall-be decided to be felony, he muſt neceffarity 
rmecluded from his action, becauſe if he were to recover 
ll, he muſt recover againſt the felon himſelf, 

vr it may happen that the acceptor may not know that 
bill he accepts, is attended by any circumſtance different 
n thoſe attending Bills in the uſual courſe of buſineſs ; as 
the bill is brought him for acceptance by a third per- 
either before the indorſement is made or afterwatds, 


r too, even in common caſes, may be ſo far unaffected 
the felony, that he may not be guilty of publiſhing the 
and in ſome ceſes, as in that of Collins and Emett, the 


ranſaction. 
L | 1s 


wut intimation of the payee's being fictitious: The 


with a falſe indorſement on it, knowing it to be falſe, for 
ly be carried out of his hands before the indorſement is 


n epparing as the-drawer may be perſeAly ignorant of 
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. In any of theſe cafes therefore, in which the defendant 
appear to have ated without knowledge of the cite 
the queſtion of felony cannot be conſidered as 
the deciſion on the plaintiff's right of action: If the adhere 
to the rule which requires proof of COTE 
firſt indorſor, be ſo rigid, that the plaintiff can in no fc 
action recover without it, that is, of itſelf ſufficient wit 
the intervention of the felony ; If an action in any form 
be ſuſtained, in which that rule may be diſpenſed with, | 
it is not through the felony that the plaintiff derives his t 
and conſequently he cannot be affected by the deciſion of 
queſtion, _. 
| ; | Ir chis reaſoning be well founded, it follows that "at 
* that deciſion may be, the general queſtion is ſtill open to 
_cufſion; if in the affirmative, then in thoſe caſes only 
the defendant is innocent; if in the negative, then in 

, Caſes, 4*+ 
In ſupport of the judgment on the fifth count, which | 
Term, the bill as being drawn payable to bearer, it had been 
167, '” thatin ſtating an agreement or a deed in pleading, it lf 
_ cient to ſtate the legal operation of it, though there might 
a verbal variance between that and the inſtrument itſelf: 
where a leaſe is made jointly by B. tenant, for life of C. 
A518 him in remainder or reverſion in fee ; during the life of 
3 this may be ſtated as the leaſe of tenant for life, and thec 
| firmation of him in remainder or reverſion, that being 
| the legal operation of the deed; and, for the ſame realor 
| ter the death of C. it may be ſtated as the leaſe of the pe 
in remainder or reverſion, and the confirmation of B. 
Bl. Term, 80 here, it was ſaid, though the bill appeared on the 
_ C.B. of it, to be payable to order, yet as nobody exiſted whoc 
give ſuch order, the engagement muſt bo to pay the 
which was, in effect, to render it payable to the bearer 
Ir, however, recourſe muſt be had to the intention 
parties, it would ſeem that it is only in the caſe of a 
indorſement in the name of the fictitious payee, that be 
muſt be conſidered as in effect payable to bearer ; wie 
indorſement is ſpecial; as it was in the preſent caſe, the yi 
tion to be attributed to the parties is, that it ſhould be 


| 2 
= 


Ap or run „ir zdes "> 


io he oder of hmm be hols order in io nude payable by 
& fictitious indorſement, and then the third count would 


esse sb Gar tilts bouts om. 
the preſent caſe z for though it muſt be admitted chat a 
ted muſt be ſtated ardording to its legal operation yet that 
eration muſt appear on the face of the deed itſelf, without 
| —— circumſtances to explain it, wee to > the 
de meaning of the words, | 


remainder or reverſion, if the ſeveral intereſts which they 
in the land did not appear in the deed, yet the operative 
ids of the leaſe were not of that fixed and determinate 
ning that they could not admit of a different conſtruction, 
collateral circumſtances required it, in order to give them 
A: But tha worde payable to order” and © payable to 
were ſo peculiarly appropriated to the diſtin ſpecies 
bills in which they were reſpectively uſed, that the one 
u by no poſſibility be conſtrued to mean the other. 

Aru ſtronger objection to the judgment's being ſup- 
d on this count, ariſes. from a queſtion put to the eoun- 
by the Lord Chancellor, © whether an action could be 
mintained. on this bill againſt an indorſor? That an ac- 
Lmay be maintained againſt an.indorſor of ſuch à bill can 
t of no doubt: It is from the frame of it payable to or- 


\ndorſor, no queſtion could ariſe about the fictitious 


plaintiff derives no part of his title, through any of 
puties to the bill who precede the deſendant: But a 
payable to bearer, being transferable by delivery, can- 
regularly be indorſed ;z and it ſeems, from the queſtion, 
me been ſuppoſed that no action could be maintained 
uſt the indorſor.; though no doubt was:entertained but 
tmight, even when it was held that a bill payable to bearer 
I not be the ſubject of an action by the indorſee, againſt 
weeptor or drawer« If, therefore, the judgment were 
L 2 affirmed 


en pr c nnn . = | 


irn reſpect to the joint leaſe of tenant for life, a0 him | 


und transferable by indorſement ; and in an action againſt 
u becauſe, as will be ſeen hereafter, in that action 
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affirmed on this count, it would follow chat dhe ſamie inf 
ment, muſt, in one caſe, be conſidered as u bill qayalle 
bearer, and in another as 4 bill payable to order, both 
which it cannot be: But the difficulty ſuggeſted with ref 
to the period when the bill ſhall be fald to ceaſe to opt 
as payuble to bearer; and aſſume the character of a bill 4 
able to order, admits of an eaſ ſolution : As ngalntt 
drawer and acceptor it operates as n 80 ngalalt the 
dorſor, it operates/as the other, = 
80 general ſeems to be the opinioh Unt thers ought 0 
a ſtrict adherence, to the rule which has given riſe to 
queſtion, that'the count which ſtates the bill-in its own ten 
appears to have-bgen abandoned on all ſides : The plaint 
counſel in the caſe of Tatlock and Harris — 
advocates on the ſame ſide in the Houſe of Lords ab 
it: The Court of King's Bench profeſſed, item it 
opinion did not proceed; and the Lord Chancellor in hi 
dreſs to the Houſe on the ſubject of the queſtions to 
ferred for the opinion of the judges, ſeemed to think it e 
not be ſupported by the ſpecial verdict, _ 
Ons general objection was made tool tdoſscoumd? 
were founded on the bill itſelf : It is only in favourd 
cuſtom of merchants that the practice is founded of dec 
on thoſe inſtruments as ſpecialties:;' and if ſuch a bill was 
within the cuſtom of 'merchants, then the plaintiff coul 
recover on thaſe counts: Phat fuch a: bill was not 
the cuſtom of merchants, it was argued, appeared from 
that in no bock on the ſubject was there to be found u 
luſion to a bill of this kind; the uſage had provided, 1 
law had acknowledged two forts of bills, which wet 
cient to anſwer every purpoſe of trade, where the 
no ſiniſter view if it was withed to facilitate the ciroulat 
the bill, it might be-madeipayable to beurer; if to con 
within certain limits, it might be made payable to 
but this was a new invention to enable men to Ain 
a · fraud, ahd it could not'be-pretetided, Nee w 
the cuſtom of mer chats. 
To this it was anſwered, that'hoveuſtm of 
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xt to be copfined to thoſe particulars which are to be found 
pany mercantile boak, 3. noe is. the novelty-of the thing a 
Ccient reaſon to regectit z- it had not heen all at once, that 
ry thing which mage a part of the lau and cuſtom ofmgre. 
huts at this day, was eſtabliſhed 3. it was not without con- | 
krable ſtruggles that bills payable to bester, obtained: the: 


wlation of new. rules z and unleG./the deciſion on the 

tion of felony could preclude all further diſcuſſion, there 

pul, be no inconyenignge in its being determingd now for 

404 time, that, where a bill was dawn in the name of a 

jtious payee, and accej-ted, the drawer and acceptor ſhould, 

ue cuſtom of merghants, be anſwerable for the money ta 

holder by a fair conſideration, 

THAT ſuch a holder, in ſubſtantial juſtice, aught to reco»- 

r againſt either tho drawer or the acceptor, there can be ng, 

dat: He has parted, with his property, on the faith of their 

xuity ; and it is not very gracious in them to tell him, that 

uſe, by their contriyance perhaps he has one ſecurity, 

b than he ſuppoſed, he ſha} not have the advantage pf 

joſe which really exiſt, 

Sucn is the ſuhſtape of the arguments on bath ſides of this. 

e ang as far 35 I can recollect, the points pro- 

led for the opinion of the judges are theſe: 

F nsr, whether the publication of the bill by the defend- 

t vith the fictitious indorſement on it, he knowing at the 

ne chat it was fictitious, amounts to a felony ? 

SECONDLY, if that be not a felony, whether the facts found, 

(the ſpecial verdict, ſupport the judgment on the cant, 

ich fates the bill as payable to bearer? 

te, if judgment on that count cannot be ſupported, 

ether it can be ſupported by any other count founded og. 

ill as a ſpecialty ? 

fosTHLY, Whether on any of the other counts which 

te all the particular circumſtances of the ea the plaintiff 

entitled to recover? - -— - 

Ir was alſo ſuggeſted by the Lord Chancellor, that if an 
rk point, n judges aquld N 


8 privileges as thoſs payable to order: now facts laid th 
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of the defendant In error, and on the others againſt him, an 
ther queſtion might ſtil] be conſidered, whether, when tho de 
 fendant to the action was privy e tow Brunt, the plain 
might not recover in an action of deceipt } 
In an action by an indorſee againſt an indorſor, it is n 
tr. 444 Neceſlary to prove either the hand of the drawer or of the a 
2 Bur. 675- ceptor, or of any indorſor before him againſt whom the ae 
tion is brought; ſor by his indorſement, he virtually under 
takes to every ſubſequent holder, that the names of the dray 
er, acceptor, and previous indorſors, are really in the hand 
writing of thoſe to whom they reſpectively purport to belong 
Tux fame diligence alſo with reſpect to the drawee, 
the ſame notice to the defendant as indorſee, muſt be prove 
in this action, as in that againſt the drawer, - every indorſe 
being with reſpe& to ſubſequent indorſees or holders a No 
drawer, | But proof of a demand from the drawer, and nc 

of non-payment by him, is not neceſſary, 
x 14. Wuxx the action is by an indorſor who has paid the me 

_w_— 745+ ney, proof muſt be given of the payment, 

vid. Lou- IN an action by the drawer againſt the acceptor, it is neceſ 
— ſary to prove the hand- writing of the latter; demand of pay 
10 M ment from him, and refuſal, the return of the bill, and pay 
8 ment by the plaintiff ; but it does not appear neceſſary i 
1 Will. 185. prove, that the acceptor had in his hands, effects of th 
drawer ; his acceptance is preſumption that he had, andifh 
had not, the proof muſt lie upon himſelf. 
Vid. 3. In an action on the caſe by the acceptor againſt the draw: 
Wu 28. the plaintiff muſt prove the hand-writing of the defenc 
and payment of the maney by himſelf, or ſomething equiva 
lent to that, ſuch as his being in priſon in execution. 
Ir does not ſeem clear, whether, in the cafe of a ſimpleac 
ceptance, the acceptor in this action muſt not be put to 
proof that he had noveffedts of the drawer in his hands, eithe 
at the time of the acceptance, or at the payment of the bill 
but the preſumption of law, being that he had effect, | 
would therefore ſeem that the proof of the contrary lies a: 
him. 
Ix the caſe howeyer of an acceptance or RR 


AND OF THE DEFENCE, tec, 


tet, there gan be no doubt, but the proteſt is ſufficient 
kmptive evidence of no effects at the time when the pro- 
4 was made ; if therefore it was made on payment, it is cer- 
y preſumptive evidence of no effects, and it lies on the 
er to ſhew the contrary ; but if the proteſt was only at 
time of acceptance, it is natural to preſume that at the 


x of payment the acceptor ne. and n * 
ud not muſt lie on him. 


ye either the writing of the notary, or to give any account 
the plaintiff had the proteſt 3 for that would be deſtruc · 
to public commerce, and throw too great a difficulty on 
ations of this kind: and beyond ſeas, it is ſaid, that it is 
ient to ſhew the court the proteſt without producing the 
itſelf, but here in general the bill itſelf muſt be ſhewn, as 

{ 23 the proteſt, becauſe the whole declaration muſt be 


it was held by Holt, C. J. that proof of the defendant's Kin 
ng owned that he had made the bill was ſufficient, _ 399» 
[ITa reſpect to a Promiſſory Note, the ſame rules, of 
at is neceſſary to be proved, apply, as in a Bill of Ex- 
ge; the maker being in the place of the acceptor ; the 
js after indoeſamant; in thatof the drawer i and the indare | 
and indorſees the ſame in eau. | 
«general dra proof i required of the ſignature of thoſs 
ies whoſe indorſement muſt be proved: But with reſpect 
the party himſelf againſt whom the action is brought, proof 
circumſtances may be ſufficient to ſupply the place of 
ul proof of his ſignature z particularly, confeſſion, Thus 
the defendant was ſued as indorſor of a note, and it. 
proved, that a, perſon to whom application had been 
e to diſcount it, ſent it to the defendant, who looked 
It and ſuld it was his hand, and that the note, which 
ſome months to run, would be paid when due the 


L4 gory, 


Velten againſt the drawer or indoefor, the proteſt is 12 Mod, 
kcient evidence that the bill is not paid; and the mere ft. 
«u&ion of the proteſt is ſufficient ; it is not neceſſary to *** 


„ which cannot be without giving the bill in evidence, 119. | 
S of a bill which was Hurt v. 


ef Juſtice would not permit the defendant to ſhow for- . Nur 
wleke. 
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| Cooper v» gery, hy ſimilitude of bande, deeauſb that would tend to 


Rr 
clined to have admitted actual proof of forgery, if the deſen 
ant could have given. it, but this. be was unable to de, and 
plaintiff had a verdict, 

Dulev.,, BO, where @ letter was produced under the defendan 

Nr hand; in which he: wrote to. a friend that he had receiver 

, Bill of Exchange from the drawer on the acceptor, ben 
, date ſuch a day, andipayable to him ar order ſix months ah 
date, and in all theſe circumſtancos bill agreed with t 

letter, though no ſum was mentioned In tho letter; this 

thought ſufficient evidence that the defendant had had 

bill in queſtion in his poſlefiion j and to ſhew that he had 

dorſed it over, it was proved that he had ſaid he had come 

town to haſten the trial of a eauſe brought againſ} him on 
indbrſement he had made on & Bill of Exchange, and that 

ſact ho had brought down this very cauſe by proviſo, 

Barnes, Bur where in an action againſt any ane party, proof 

dat 6, the ſignature of another is neceſſary to ſuppart the af 

Hemmings againſt: the deſendant, that proof muſt be direct, conſell 

ſon, | of the party whoſe ſignature it purports ta be, will not | 
ſufficient evidence, Thus in an action againſt the drawer 
acceptor of a bill, or maker of a note, a.confeſfion of an ir 

dorſor that he indorſed the bill or note, will 4 not be proj 
proof of the indorſement, 

Whiteomb Bur where an action ws brought againſt one, on a joi 

Doug, Gf, and ſeveral Promiſſory Note, ſigned by him and othe 
proof of payment by one of the others, of intereſt and p 
of the principal within ſix years before the action brough 
will be ſufficient to bind the defendant, ang take the calc 0 
of the ſtatute as to him. 

Plokney v. WHERE a bill is accepted, or a bill or note is drawn ( 

Hull: 126. indorſed by one of vo or more partners, on tho partnerſi 

— 5 account, proof of the ſignature of the partner acceptin 

vid. Car- drawing or indorſing is ſufficient to bind all the reſt, 
WHERE a ſervant has a general authority, to draw, accef 
| oo 155 or indorſe bills or notes, probf of his ſignature is ſufficie 
W x77 againſt the maſter j but his authority myſt be proved. . 


SuBs ; 
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Sonst Ant, 1. would . is owidence of Comb. 45%. 
uthority + 

A GENBR AL euſtom 4 — e ien 

de walter, jo ſuſtelent proof of a general, authority 3, and 144 
general authority will continue to bind the maſter till its 
ermination ba generally known, 'Therefoxe if @ ſervant, 

wing authority, draw a Bill of Exchange in ſo ſhort a tima 

ter he is diſmiſſed, that the world cannot take notice of his 

ng out of ſervice j or if he were a long time out of ſervice, 

that kept fo ſecret, that the world could not take notice 

it, the bill in thoſe caſes will bind the maſter, 

WHyRR notice. is to be givea by the poſt, it would ſeem 

proof of putting the letter into the poſt is ſufficient, that 1 Barnard, 
ing in general all that is in the plaintiff's power to. prove, B K. A 
gh this in one place is denied, 

WHERE the defendant ſuffers. judgment by default, and the 

ntiff executgs a writ of enquiry z it is ſufſigient for the late. 

to produce the note or bill without any proof of the defends» 

hand: This was determined ſa long ago as the 14th- Beris v, 

eo, II. in a caſt in the King's Bench, where the plaintiſf x; * 
ing offered collateral evidence to prove the defendant's. 1755 1149. 
h the court not only held that this was ſufficient, but 

x, that the note. being ſet out in the declaration, was ad- 

med by the default, and that the only uſe of producing it 

g, to ſee whether any money was indorſed on it as paid. 
Norw1THSTANDING this, about four years. afterwards Blillers v. 
court of Common Pleas gave a different deciſion, holding 19 8. 
only that the note ought to have been produced, but both Barnes 233- 
note and: indorſement proved, 

un they gave the ſame deciſion in ei which oocurre Ellls v. 

n aſtor, == 
— ſubſequent to this, the ſame court is in one book, 4 Bl, Rep, 
d to have oe OT aging on the authority of {#%.... v, 
tn wolaſ eas. 1 
IT appeared that the declaration contained two counts, one 

<0 + note of hand, and another for money expended; the de- 

cient pleaded a ſet-off ; the plaintiff replied, and denied the. 

of, and. for want of a rejoinder, ſigned judgment : The 

note 
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zZ Will. ts. 


King's Bench. It was an action againſt the acceptor; | 
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note was produced on the execution of the 2 
but not proved z and the defendant offered to 
mages on being allowed a month's time to pay the debt an 
coſts ; this was not grafted, but the jury found the values 
the note, 
Tuis caſe eoming before the court, Lord Chief Juſti 
De Grey is reported to have expreſſed himſelf thus, D 
mages muſt either be proved or admitted. The preſent e 
does neither; for the ſet-off confeſſes only general damage 
on both counts. The note therefore ought to have bee 
proved, But the conſeſſion of the defendant's attor: 
makes this caſe particular in its circumſtances, and ont 
ground only I am for diſcharging the rule for 1. aſide th 
inquiry. The reſt of the court agreed, 
Bur in another report of the ſame caſe, the * oft 
court is repreſented in very different terms; it is ſaid 
were of opinion the jury had done right; the plea of ſi 
off amounted to an acknowledgment of a debt, and the cler 
to the defendant's attorney had offered, in the hearing oft 
jury, to confeſs damages. And Gould added, on a judgmer 
by default in an action on a Promiſſory Note, or a Bill of 
change, the ſum due on it is admitted, and needs not to} 
proved on the execution of a writ of inquiry, 
Bor this point is clearly decided by a late caſe in ti 


ſuffered judgment by default, the plaintiff produced a bill 
the ſame terms as that ſtated in the declaration, but it did nc 
appear to have been accepted ; and no othey evidence 
produced, It having been objected that the bill produc 
did not correſpond with that mentioned in the declaratic 
the court. obſerved that it might have been accepted, thoug 
not in writing z and that, by ſuffering judgment to go! 
default, the defendaht had admitted the cauſe of Action tot 
amount of the bill, becauſe that was ſet out on the rect 
and the only reuſon for producing it to the jury on execut Wu; 
the writ of inquiry, was to ſee whether or not ur part of We: th 
had been paid, 


A 60 
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AxD in a caſe before this, it had been held that it was not —_— 

n neceſſary to produce the note or bill ; for that if the defend- 38. K. 

had paid part of it, he might have pleaded that, but bs fad Darley 8 

judgment go for the whole, | I 

* now, on ſuch judgment, a writ of inquiey is not ne- Ruled. 

, for the court on application by the plaintiff will, if B. K. x, 

wood reaſon ſhewn to the contrary, refer it to the proper Dalles 5. 

ar to acertain the damages and coſts, and calculate the del 

85 5.5 29 

——_—_—— ſubjedts of defence which may becol- Paas 3 

ied from the general principles laid down in the preceding s · 

pters, the moſt uſual are thoſe which ariſe either from the 

al want of conſideration, or from the illegality of the con- 

nation for which the bill or note was given. 

Tas want of conſideration, it is evident, will be a ſuffici- 

defence to an action by one party againſt another, from 

m he has irpmediately received the inſtrument ; for a- 

ling to the general principles of law, no contract can be 

jorted without a conſideration, and accordingly it fre- 

ntly occurs, that the defendant reſts his caſe on the cir- 

ce of the bill or note having been given merely for 

ommocation, 

ur where the plaintiff has in fact given a conſideration 

he perſon from whom he immediately received the inſtru- 

t, any preceding party being ſued on it, cannot protect 

elf, by ſaying that he himſelf had no value of the party 

tom he gave itz for by making himſelf a party to the 

ment, he contributed to its currency, and that cireum- 

2 was, perhaps, one reaſon that prevailed on the plain 

o part with his money: And that in this reſpect there is vid. pittans 

ference, whether the perſon who actually gave a good Je, 

ion, knew that the inſtrument was actually given N flies. b 

ut one or not, appears evident from the caſes which . rr 

been cited on a former occaſion, ug: $14 

HEAR a conſideration is Illegal, that as between the par- Le 

o the tranſactlon, is a ſufficient reaſon to preclude the 1 1 wor 

tom recoveringy and it is immaterial, whether the ${7;%," 

conſideration be, by the plaintiff himſelf, made the 1 
founda- 1.6. 


ſet 
er 


AV 


VId. St. 7. 
G. 4. e. . 


Falkney v. 
— 
ur. 2 
7'Bl, Rep. 


638, 


trie v. 
annay. 
Term, 


5. 418, 


und this band was not within the ſtatute, though one f 
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foundation of his ſuit, or ſet-up hy way. of anſwer. by the 
fendant; and thesefore the deſendant may ſhew that the nc 
or bill 0a-which. he is ſued, was given by Ong 
for an illegal conſideration. | 

- Wren the original tranſaction home is "ai 
bad, its illegality ariſing only from its being probibiely 
poſitive ftatute, every thing done in conſequence of the pr 
hibued act, will not, of-cour/e, be conſidered as vaid: I. 
where two partners enter into illegal contracts with thi 

-perſons, and on a loſs falling on the partnerſhip, one of 
partners takes upon himſelf to pay the whole loſs, he car 
recover againſt the other, his praportion of it, But if t 
other give him an expreſs authority, or do any act whi 
amounts to an expreſs authority, or even to a. ſubſequent 
ſent to pay his proportion of the loſs; this will be bind 
on him. 

Tuus, where one of two partners, conenmned ih a fx 
jobbing tranſaction, paid the ſum of 5ocol, the amauut 
the loſs they had ſuſtained, and the other gave him a bo 
conditioned for the payment of half that ſum, it was held t 

the ohligee ſhould recover on this bond, becauſe it was a 
of honour which the obligor was in conſcience bound to 


the loſars to the winners would have been fo, 

Tus ſame principle prevailed, and the authority of 
cale was recognized in another which occurred very | 
Aub and Hannay, with two other perſons, had en 
together, in illegal ſpeculutlons in the ſtocks, and having 
curred conſiderable loſſes, on the Bth of January, 1774 © 
to a ſettlement with Portis their broker, who had pald all 
differences, On that occaſion Keeble repaid to Porti 
whole ſum advanced by him except 8111, which was 
Hannay's ſhare of the loſs, and for which Keeble 
bill on Hannay in favour of Portis, which Hannay acce 
This bill not being paid by Hannay won due, Portis bro 
an action on it againſt the executors of Keoble, and reco 
the amount, no defence being ſot up on account of the ille 
of the tranſaction. Keoble's executors afterwards bro 


a 
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1tion againſt Hannay, to reimburſe themſelves the ſum 
covered againſt tdem by Portis, the declaration being for 


urged⸗ Kempen C J. demin ubilunie. il l a0g 5 
Wu the legality of a frapſaition is jmpencing, ene 


gere both plaintiff and defendant refide in this-countty, and 
bt where the plaintiff reſides abend. In the latter caſe, 
ugh the plaintiffcnew that thedefendant intended to tranſ- 
res the laws of this country, yet if the contract be com- 
before theſe laws can attach, he ſhall-recover on that 
tract. Thus, where the plaintiff who reſided in Dun- 
1% together with his partner, who was & native of that 
e, ſold and delivered a quantity of tea, for the price of 
hich the action was brought, to the order of the deſendant, 
owing it was intended to be ſmuggled by him into Eng- 
|; but had no concern in the ſmuggling ſcheme itſelf, 
wing ſold the tea to the deferidant in the common and ordi- 


one y, or In bills drawn perſonally on him in this country: 
in end, and hle- contract complete by the deliyery of the 


lon of the laws of this country, of which he was not bound 
duke notice, and therefore he had a right to recover, If 
deed the plaintiff had engaged in the riſk of ſmuggling the 


be laws of that country," "Whoſe laws ue had contributed to 
Mde, 
r irs tho Gti or be of hen las in ple 


tough in fact unacquainted with the tranſaction, ſhall be con- 
Saddle Roan eh, | 1 ſidered 


re it was held chat the Intereſt of the vendor being totally 


paid by the-plaintiffs-to the defendant's uſe, on which 
urt on a rule to ſet afde'the verdict, that rule was dJif- - 


hunt of its being in cott ention of a poſitive la of this 
puntry, there is a material diſtinction between the 'caſe,. 


Holman v. 
obnſon. 


41. 


ry courſe of trade, with an intention of being paid in ready 


ods at Dunkirk, the plalntiff had been guilty of no viola» - 


xls into England, "Ne would then have been privy to the 
It of the defendunt, and would not have been affiſted by 


hett to the eroiwn of OteatBritain, and thoſe of them fo ro- Lawrence, 
ling aldit in the execution ofthe firuggling ſoheme, the others, Rep. 454. 


156 


Vid. Powell WHar is or is not'a good conſideration it is not int 


on Con- 

tracts. 

— 152 
to 234. 


Vid. Doug. 
636. er 


cerned in the tranſaRion z any ſubſequent holder of the bil 


Bowyer v. 
Bampton. 
Str. 1155. - 


part of the money for which the notes were given had bt 


. peared, that the defendant had given to one Church, ce 
Promiſſory Notes for money knowingly advanced by ki 
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 idered as affected by the knowledge of their Partners, 
hall not be aſſiſted by the courts in this country 


here to inquire, any farther than, as it is Ae 
out a material diſtinction which the legiſlature has thou 
proper to eſtabliſh, with reſpect to the effect which the i 
(gality ſhall have, in general, and in ſome particular caſe, 

In general no advantage can be taken of the illegality of 
conſideration, but as between the perſons immediately 


note, by a fair conſideration, cannot be affected by it, 
Bor there are caſes, in which it has been determined, t 
by the conſtruction of certain ſtatutes, the innocent indc 
ſhall — ILER bil, cr Game 
the note. 8 -\ 
By ſt. 9 Ann. c. 14. f. 1, “ All notes, bills, &e, 
« the whole or any part of the conſideration, ſhall be fr | 
money or other valuable thing whatſoever, won by | 
e or playing at cards, dice, tables, tennis, bowls, or il © 
« game or games whatſoever, or by betting on the ſide 
© hands of ſuch as do game at any of the games aforeſaid Wt 
ct for re-imburſing or re- paying any money knowingly . 


C or advanced for ſuch gaming or betting, or lent and n 


© yanced at the time or place of ſuch play, to any perſon" 
&« perſons ſo gaming or betting as aforeſaid, or that ſhall, «Wy 


ing ſuch play, fo play or bet, ſhall be utterly void þ 6 
2 trate, and of no effeft, to all intents and Purpoſe we 


« er. e 


AFTER this ſtatute, there occurred a cole 1 in which it E 


game with at dice; that Church indorſed them to the pl 
tiff for a valuable conſideration, who had no notice that: 


lent for the purpoſe of gaming. After two arguments, 
court were of opinion, that the true conſtruction of the we 
« ſhall be utterly void, &c.“ was, that no recovery coult 
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| againſt the defendant on the note, even b 
n innocent indorſee. | 

By ſt. 12 Anm. ſt. 2. c. 16. C1, « All bonds, contacts, | 
ind aſſurances whatſoeyer, made for payment of any prin- 
cipal, or money to be lent, or covenanted to be performed 
upon or for any uſury, whereupon or whereby there ſhall 
de reſerved or taken above the rate n pounds in the 


of WF hundred, ſhall be utterly void.” | 
y ce Ox this fixture, and on the authority ofthe caſe on tho d- Lowe: 
dür of gaming, it has been determined that no action can be = 736. 


uintained by an innocent indorſee,- againſt the acceptor of a 
given on an uſurious conſideration : The court were of 
inion that the words of the ſtatute were too ſtrong not to 
nend to this caſe, the word aſſurances being a general term, 
mprehending all kinds of ſecurities, notes and bills as well 
bonds, and that the former caſe ſtood directly in the way. 
Br it. 5 G#2. c. 30. ſ. 11, © Every bond, | bill, note, 
contract or agreement, or other ſecurity whatſoever, made 
er given by any bankrupt, or by any other perſon, unto or : 
to the uſe of or in truſt for any creditor or creditors, or for 2 
id, i he ſecurity of the payment of any debt or ſum of money 
due from ſuch bankrupt at the time of his becoming bank- 
4 WM cupt, or any part thereof, between the time of his becom- 
oY ing bankrupt, and ſuch bankrupt's diſcharge, as à con/ide- 
ration, or to the intent to perſuade him, her, or them, to 
conſent to or ſign any ſuch allowance-or certificate, ſhall 
e wholly void, and of no effect; and the monies thereby 
kcured or agreed to be paid, ſhall not be recovered or 
recoverable z and the party ſued on ſuch bond, bill, note, 
contract, or agreement, ſhall and may plead the general 
lſue, and give this act and the ſpecial matter in evi- 
dence,” 


Tuxxk can be no doubt, from a UOTE of the words 

iis ſtatute with thoſe of the two preceding ones, that the 

ne determination would be given againſt an innocent in- 

e in this caſe as in the two former: But in none of the Str. 1786. 
is he altogether without remedy, for he may ſue the in- Doug. 744. 


vr on his indorſement, becauſe as between them it is a 
| | new 


A 
Laine 


Spring 


. — 
"cited dorſad : ta che plaintiff a year and a+ half afterwards j un 


Len. 


An indorſed before it was due]; for it has been repeatedly 
a -Guildhall, that Wherever it appears that vill or note 


Bunks v. 
Colwell, at 


Launceſton Note payable an demand, againſt. the maker 3 the 


+ wherever it appear on the face of the note or dill, tl 


ont vigor NR1C'E 89A RY, &e, 


new bill, and mo inquiry ein be — 
fideration, we 

Irtas ane, that m ade 
—— — acifag from the illegal 
tho 'conſiderativh, cannot be (ot up againk any other pla 
: tharrths perſon-whowas privy to the original tranſaction:! 
1this rule muſt de! confined to the ordinary: vaſe of a bill or 


: been indotfed over, fome time after it ls due, Which is « 
the uſual courſe of trade, that circumſtance alone the, 
ſuch a fuſpicion: on it, that the indorſes muſt take it en 
eredit of the indorſor, un ang ee ene 


perſon to whom it was payahle. 
/PurRgroRE in an ation by he ; 


N * 
3 "EAT . 13 : 


was admitted to give evidence that the nate had 


uimpench the conſideration by ſhowing that it had origi 
deen giver for fnugghed. gd, and Mat paywent bad! 
made upon it at ſbveral times. And though. na privity 
n Mr. Juſtiee Buller neaki 
the plaintiff, - 
Bur 1 .of this rule "was doubted by 
*Konyon, though the other three Judges adopted it in iu 
ont. It is however generally agreed that it ſhall 


has been diſhonoured, or if knowledge can be brought he 

to che iridorſee'that'{t-had boen ſo · 
'THEREFORE in an action by che. indorſee of Pr 
Note againſt the maker, Ne ce. | 
been noted for non-payment, and indorſed aſter it dec 
due, the: defendant ſhall, be-admitted to ſhew that the! 
was paid as between him and the original payee, from 


r {0 WP, 
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. 
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CORBPTANCE, 


What, 45+ ' 
How made; 45+ 
What ſhall amount to, 77 \ 
Verbal or written, 45—48. 
Collateral, or by writing on the bill, 48. 
When it may be made, 48. | 
By whom, 48, 49, 977 | 
To whomy' 49 
Abſolute, 49. & 
Cannot be revoked, wk 
Conditional, = 0 
May be diſcharged, and how, Wen | 
General, 49. | | 7 
Partial, 49, 30. 0 
How ſtated in pleading, 163. 
Muſt be proved, and how, 134, gt, 13% 
On account of a third perſon, 97. . 
Supra Proteſt, 97—100, 
How ſtated in pleading, 123. 
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